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PREFACE.  ,      > 

^The  object  of  the  following  pages  is  to  collect  in  a 
handy  volume  the  enactments  relating  to  sales  for 
arrears  of  Revenue,  Patni  rent  and  Public  Demands 
with  the  rulings  on  iliose  enactments.  > 

The  grateful   acknowledement  of  the  compiler  }s 

due   to   his  friend  Babu  Uma  Charan  Dutt  b.  l.,    for 

t,he  preparation  of  the  Index. 

■> 
Burdwan.  M.  N.  Roy. 

The  11th  August  1906. 
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ERRATA. 


Page    164   line    18   after   the  word    "Bengal"   add   the   wor<Js 
11  belonged  totne  Government  or  to  the  Zemindars." 
Pages    209  to   216,    top    for   "Lieutenant-Governor  of  bengal"      » 
•   read  "  Recovery  of  Public  Demands  Act." 
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P'ART   I. 

REVENUE    SALE    LAW. 

ACT  XI  OF  1859.  7 


Received  the  assent  of  the  Governor-General 
on  the  4TH  May  1859. 

An  Act  to  improve  the  law  relating  to  sales  of  land  for  arrears  of 
Revenue  in  the  Lower  Provinces  under  the  Bengal  Presidency. 

Whereas    it    is    expedient    to    discontinue    the 
practice  of  obtaining  the    previous 

Preamble.  r  .  _      _         _  &      .      „  * 

sanction    of  the    Board  ot  Revenue 
*  • 

t«>  sales  of  estates  for  arrears  of  revenue,  or  other 
demands  of  Government,  in  the  Province  of  Cujttack  : 
and  whereas  it  is  just  that  a  person  having  a  lien 
upon  an  estate,  and  paying  the  money  necessary  to 
protect  it  from  sale  for  arrears  of  revenue,  should  be 
reasonably  secured  :  and  whereas  it  is  expedient  to 
afford  sharers  in  estates,  who  duly  pay  their  shares  of 
the  sadar  jama  of  their  estates,  easy  means  of  pro- 
tecting their  shares  from  sale  by  reason  of  the  default 
of  their  co-sharers  :  and  whereas  it  is  expedient  to 
afford  landholders,  particularly  absentees,  facilities  in 
guarding  against  the  accidental  sale  of  their  estates 
for  arrears  of  revenue  by  reason  of  the  neglect  or 
fraud  of  their  agents  :  and  whereas  it  is  expedienit  to 
provide   for   the  voluntary  registration  of  dependent 
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taluks  'existing  at  the  time  of  settlement  :  and 
whereas  it  is  expedient  to  protect  the  Holders  of 
registered  under-tenures  created  since  the  settlement, 
and  not  resumable  by  the  grantors  or  their  represen- 
tatives, from  loss  by  the  avoidance  of  their  tenures 
on  the  occasion  of  a  sale  of  the  superior  estate  for 
arrears  of  public  revenue,  when  \he  arrears  can  be 
realised  by  such  sale  :  and  to  give  absolute  security 
to  stieh  tenures  by  special  registry,  when  shown  to1  be 
held  at  rents  sufficient  for  the  security  of  the  revenue  : 
and  it  is  therefore  proper,  for  the  above  and  other 
purposes,  to  improve  the  law  relating  to  sales  of  land 
for  arrears  of  revenue  in  the  Provinces  of  Bengal, 
I^ihar,  and  Orissa  ;  It  is  enacted  as  follows  : 

Purposes  of  the  Act-—  "  The  purposes  for  which  Act  XI  of  1859  was 
passed  may  be  gathered  from  the  Preamble  and  are  as  follows  : — 

(1)  To  afford  security  to  persons  who  have  lien  upon  estates  and  who 
pay  the  money  necessary  to  protect  such  estates  from  <  sale. 
(Sec.  0). 
'  (2)  To  afford  sharers  in  estates  who  duly  pay  their  proportion  of  the 
revenue  easy  means  of  protecting  their  shares  from  sale  by  reason 
of  the  default  of  their  co-sharers.  (Sees.  10  to  14). 

(3)  To  afford   landholders   particularly  absentees  facilities   in   guarding 

against  the  accidental  sale  of  their  estates  by  reason  of  the  neglect 
and  fraud  of  their  agents.     (Sees.  15  and  16). 

(4)  To  provide  for  the  voluntary    registration    of    dependent    taluks 

existing  at  the  tjvae  of  settlement.     (Sees.  44  and  45). 

(5)  To  protect  the  holders  of  registered  under  tenures  created  since   the 

settlement  and  not  resumable,  from  loss  by  the  avoidance  of  their 

tenures  by  the  sale  of  the  estate  ;  and  to  give  absolute   security 

to  such   tenures   by   special  registry  when  shown  to  be   held  at  a 

rent  sufficient  for  the  security  of  revenue.     (Sees.    38   to  43  and 

sec.  45). 

See  Field's  Introduction  to  the  Regulations  of  the  Bengal  Code   Sec.  126. 

In  the  case  of  Gobind  Lai  Boy  v.    Ram  Janam  Misser  (I.  L.  R.    2l   Cal.    70 

P.C.     at  page  81   Lord  Macnaghten  observed  as  follows  ;    "  Act  XI  of  1859 

was  an  amending    Act.     It  was    passed  as    appears  from     the     title   and 

preamble  in   order   to  improve   the  law  relating  to  sales  of  lands   for   arrear 

of  revenue.     The  machinary  and  procedure  adopted  in  the  Act  for  the  most 
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part  were  old,  but  provisions  were  introduced  in  order  to  give  greater 
protection  to  persons  interested  in  land  subject  to  Government  revenue 
against  the*  loss  of  their  property  through  their  agents'  fraud  or  their  own 
inadvertence." 

Estates.- See  Sec.  1  of  the  amending  Act  VII  (B.C.)  of  1868.  "The 
word  "  estate  "  ?§eans  any  land  or  share  in  land  subject  to  the  payment  to 
Government,  of  an  annual  sum  in  respect  of  which  the  name  of  a  proprietor 
is  entered  on  the  Register  known  as  the  General  Register  of  all  revenue  paying 
estates,  as  in  respect  of  which  a  separate  account  may,  in  pursuance  of  sec.  10 
or  sec.  11  of  the  said  Act  XI  of  1859,  have  been  opened."  Under  the  former 
law  there  was  a  doubt  whether  or  not  shares  of  estates  could  be  %*>ld  for 
arrears  of  revenue  due  on  them.  To  make  it  quite  clear  that  that  power  was 
intended  to  be  given  by  the  Act,  the  term  "estate"  was  so  defined,  as  to 
plact*  persons  who  desired  that  they  should  be  separately  assessed,  in  the 
position  of  proprietors.  [Proceedings  of  the  Council  of  the  'Lieutenant 
Governor  of  Bengal.  Supplement  to  the  Calcutta  Gazette  of  30th  November 
1870  page  777.]  So  in  the  case  of  Mohabeer  v.  The  Collector  of  Tirhoot 
(13  W.  R.  423)  it  was  held,  that  the  word  "estate"  in  the  description 
attached  to  secti  on  5  Act  XI  of  1859  should  not  be  restricted  to  its  prima 
facie  meaning  ®f  a  whote  estate,  but  must  be  extended  somewhat  beyond,*  as 
intended  to  apply  to  such  shares  as  are  referred  to  in  the  first  portion  of 
the  section.  Where  an  estate  is  recorded  under  a  distinct  number  in  the 
tauzi  or  rent  r#ll  of  the  Collector,  with  a  separate  revenue  assessed  upon  it, » 
and  the  sale  certificate  granted  to  .the  auction  purchaser  under  section  28 
Afit  XI*  of  1859  shojvs  that  the  estate  sold  was  an  entire  estate,  the  mere  fact 
of  it  comprising  undivided  shares  in  certain  villages,  does  not  prevent  its 
being  an  entire  estate.  Kamal  Kumari  v.  Kiran  Chunder,  2  C.  W.  »N.  229  ; 
Preonath  v.  Kiran  Chunder  I.  L.  R.  27  Cal.  290. 

Sanction  of  the  Board  of  Revenue.— By  section  4  Act.  XII 
of  1841  it  was  enacted  that  "  in  the  districts  not  permanently  settled  and 
in  the  province  of  Benares  no  sale  shall  take  place  for  arrear  of  land 
revenue  or  other  demand  of  Government  without  the  special  sanction 
of  the  Sadder  Board  of  Revenue  previously  *  obtained  in  each  soveral 
case  of  sale."  This  was  re-enacted  in  section  4  Act.  I.  of  *1845,  which  repealed 
Act.  XII.  of  1841  excepting  sections  1  and  2.  As  the  province  or  zillah  of 
Cuttack  had  not  been  permanently  settled,  no  sale  could  take  place  there 
without  the  previous  sanction  of  the  Board  of  Revenue.  Regulation  10  of 
1818  which  was  a  Regulation  for  ensuring  the  more  punctual  and  regular  col- 
lection of  the  public  revenue  from  proprietors  and  farmers  of  land  in  the 
district  of  Cattack,  the  Perguna  of  Pattaspur  and  the  several  Purganas 
dependent  on  it,  by  section  5  clause  4  provided  that  the  collector  shall  in 
no  case  proceed  to  the  actual  sale  of  the  landed  property  of  a  defaulting 
proprietor  or  farmer  or  the  surety  of  either  without  the  express  sanction  of 
the   Board  or  other    authority   aforesaid  previously  obtained."     The  present 
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Act  by  section  1  repeals  both  Regulation  10  of  1818  and  Act  I  of  1845  and 
discontinues  the  practice  of  obtaining  the  previous  sanction  of  the  Board  of 
Revenue  to  sales  of  estates  for  arrear  of  revenue  or  other  demands  of 
Government  in  the  Province  of  Cuttack.    The  Province  of  Cuttack  includes 

the  District  of  Cuttack,  Puri  and  Balasore. 

% 

Section  1,  Kepealing  Kegufotion  X  6f  1818  and 
Act  I  of  1845.  Eepealed  by  Act,  XIV  of  1870 
sec.  i.t  v  *  c 

%%     If  the  whole  or  a  portion  of  a  kist  or  instal- 

What  is  an  arrear  of     ment  of  any  month  of  the  era  accord- 
revenue.  jQg   to    ^^h    ^he   settlement   ajid 

kistbundi  of  any  mahal  have  been  regulated,  be  un- 
paid on  the  first  of  the  following  month  of  such  era, 
the  sum  so  remaining  unpaid  shall  be  considered  an 
arrear  of  revenue. 

Revenue. — Malikana  cqmes  under  the*  clefinition  of  lancf  revenue  given 
in  section't'.2  of  Act  XI  of  1859  and  section  1  Act  VII  (B.C.)  of  1868,  The 
revenue  authorities  are  entitled  to  calculate  the  malikana  and  the  land  revenue 
together.  Bagheshivari  v.  Mahomed  Gaivhar,  I.  L,  R.,  31  Cfal.  256,  §,  C. 
8  C.  W.  N.649.  The  word  "revenue"  includes  every  sum  annually  payable  to 
Government  by  the  proprietor  of  any  estate  or  tenure  in  respect  thereof  a\id 
every  sum  payable  to  Government  in  respect  of  tukkavi  or  of  any  money  advan- 
ced by  Government  to  proprietors  of  land  for  making  or  repairing  embank- 
ments, reservoris  or  water  courses  or  other  improvement  on  the  land  held  by 
them  (Sec.  1  Act  VII  (B.  C.)  of  1868.) 

Kists- — In  a  sale  for  arrear  of  Government  revenue,  a  Collector  need 
not  specefy  the  Kists  in  respect  of  which  the  arrear  have  accrued  ;  his  doing 
so  does  not  hinder  a  Civil  Court  from  going  into  the  inquiry  whether  arrear 
existed  in  respect  of  those  Kists.  A  sale  under  Act  XI  of  1859  may  not  be 
set  aside  on  the  ground  of  irregularity  in  the  Issue  of  notices,  unless  such  irre- 
gularity is  shown  to  have  caused  loss  or  damage  to  the  defaulter.  Laluta  v. 
The  Collector  of  Tirhoot,  19  W.  R.  283. 

Be  unpaid. — Where  the  revenue  of  an  estate  was  sent  through  the  Post 
Office  by  money  order  in  sufficient  time  but  did  not  owing  to  the  negligence  of 
the  Post  Office,  reach  the  Collector  in  due  time,  and  the  estate  was  sold  for 
arrear  of  revenue.  Held  that  the  sale  was  rightly  held.  Payment  to  the 
Post  Office  is  not  equivalent  to  payment  to  the  Collector  and  the  Post  Office 
cannot  be  considered  as  the  agent  of  the  Collector.  Baikantha  Nath  v.  Ounga 
Pro8ad,  4,  C.  W.  N.,  103  ;  where  an  estate  was  sold  for  arrear  of  a  few  rupees 
which  amount  was  in  arrear  on   the   12th  of  January  of  a  certain  year,  the 
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date  fixed  by  the  Board  of  Revenue  for  one  of  the  Kists  forjpayment  of 
revenue,  it  was  contended  that  the  proprietor  was  entitled  to  make  the  pay- 
ment on  tSe  28th  of  March  which  was  fixed  as  the  date  of  the  last  Kist  and 
that  the  sale  could  not  take  place  for  default  of  payment  on  the  12th  January: 
Held  that  the  plaintiff  was  not  entitled  to  pay  the  whole  demand  of  one  year 
on  the  28th  March^  and  the  revenue  authorites  had  every  right  to  sell  the 
estate.     Kali  Prasanna  v.  Krishna  Chunder,  7C.  W.  N.  570. 

Whatever  is  sold  under  Act  XI  of  1859  can  only  be  sold  for  arrears  of 
Government  revenue,  and  unless  such  arrears  can  be  shown  to  have  been  due, 
any  sale  under  that  Law  will  be  void,  inoperative  and  without  legal  effect 
and  the  title  supposed  to  be  given  by  the  sale  certificate  will  be  sulfjtct  to 
such  defect.     Ham  Govind  v.  Kushvffodoza,  15  W.  R.  141. 

t3.     Upon  the  promulgation  of  this  Act,  the  Board 
Latest  day  of  pay-     of  Revenue  at  Calcutta  shall  'deter- 
ment-  •  mine  upon  what  dates  all  arrears  of 

revenue  and  all  demands  which,  by  the  Regulations 
and'  Acts  in  force,  are  directed  to  be  realised  in  the 
same  manrier  as  aVrears'of  revenue,  shall  be  paid  up 
in  each  district  under  their  jurisdiction,  in  default  of) 
whjch  payment  the  estates  in  arrear  in  those  districts, 
except  as  hereinafter  provided,  shall  be  sold  at  public 
auction  to  the  highest  bidder.  And  the  said  Board 
shall  give  notice  of  the  dates  so  fixed  in  the  Official 
Gazette,  and  shall  direct  corresponding  publication  to 
be  made,  as  far  as  regards  each  district  in  the  lan- 
guage of  that  district,  in  the  Office  of  the  Collector 
or  o^her  Officer  duly  authorised  to  hold  sales  under 
this  Act,  in  the  Courts  of  the  Judge,  Magistrate  (or 
Joint  Magistrate,  as  the  case  may  be),  and  Munsifs, 
and  at  every  Thana  Station  of  that  district ;  and  the 
dates  so  fixed  shall  not  be  changed  except  by  the  said 
Board  by  advertisement  and  notification,  in  the  manner 
above  described,  to  be  issued  at  least  three  months 
before  the  close  of  the  official  year  preceding  that  in 
which  the  new  date  is,  or  dates  are,  to  take  effect. 
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Date^  fixed  by  the  Board  of  Revenue.    See  Rule  l  section  1  of 

Boards  Rules.  Appendix.  See  also  Harkhu  Singh  v.  Bunsidhur  Singh  2  C. 
W.  N.  360.  Rule  4  Sec.  1  of  the  Board's  Rules  has  been  declared  ultra  vires 
for  want  of  publication  as  required  by  this  section  Jarip  v.  Shyama  Sundari, 
8C.  W.  N.,  826. 

Sec.  4.  In  Sylhet  personal  property  of  the  de- 
faulter liable  to  distress  and  sale.  Repealed  by  Act 
XII  of  1891  Sec.  2.  <  c  , 

J5-     Provided  always  that  no   estate,  and  no  share 
,  or   interest   in    any   estate,  shall  be 

Proviso  in  the  case 

of  certain    descrip-     sold  for  the   recovery  of  arrears,  or 

tions  of  arrears.  •" 

c  demands  ot   the   descriptions   men- 

tioned below,  otherwise  than  after  a  notification  in 
the  language  of  the  district,  specifying  the  nature 
and  amount  of  the  arrear  or  demand,  and  the  latest 
elate  on  which  payment  thereof  khall  be  received, 
shall  have  been  affixed  for  a  period  of  not  less  than 
fifteen  clear  days  preceding  the  date  fixed  for  pay- 
ment according  to  Section  3  of  this  Act,  m  the 
Oftice  of  the  Collector  or  other  Officer  duly  authoris- 
ed to  hold  sales  under  this  Act,  in  the  Court  of  the 
Judge  within  whose  jurisdiction  the  land  advertised 
lies,  and  in  the  Munsif  s  Court  and  Police  Thana  of 
the  Division  in  which  the  estate  or  share  of  an  estate 
to.  which  the  notification  relates,  is  situated  ;  or  if  the 
estate  or  share  of  an  estate  be  situated  within  the 
jurisdiction  of  more  than  one  Munsif  s  Court  or 
Police  Thana,  in  some  one  or  more  of  such  Courts  or 
Thanas  ;  and  also  at  the  cutcherry  of  the  malguzar 
or  owner  of  the  estate  or  share  of  an  estate,  or  at 
some  conspicuous  place  upon  the  estate  or  share  of  an 
estate,  the  same  to  be  certified  by  the  peon  or  other 
person  employed  for  the  purpose. 
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First — Arrears  other  than  those  of  the  •current 
year,  or* of  the  year  immediately  preceding. 

Secondly. — Arrears  due  on  account  of  estates  other 
than  that  to*be  sold. 

Thirdly. — Arrears  of  estates  under  attachment  by 
order  of  any  judicial  authority,  or  managed  by  the 
Collector  in  accordance  with  such  order.  '  • 

Fourthly. — Arrears  due  on  account  of  takavi,  %]jool- 
burtdi,or  other  demands  not  being  land  revenue,but  reco- 
verable by  the  same  process  as  arrears  of  land  revenue. 

Current  year.  The  expression  current  year  in  section  5  Act  XI  of 
1859  is  to  be  understood  as  referring  to  the  year  in  which  the  latest  date  of 
payment  falls,  as  fixed  under  section  3  and  not  the  year  in  which  the  sale  of 
the  property  actually  takes  place.  Jahnuvih  v.  The  Secretary  of  State  for 
India,  7  C.  W.  N.  377. 

•'  The  proprietor  of  a  share  of  %\  estate  paid  5%as  regularly  for  three  years 
"  thinking  this  was  the  land  revenue.  The  actual  revenue  was  6  a«inas  and 
one  pie.  At  the  end  of  three  years,  the  share  was  sold  for  arrear  of  revenue 
amounting  to  3*annas  and  3  pies  of  which  two  annas  and  two  pies  were  for  two 
previous*  years.  It  was  contended  by  the  proprietor,  that  a»  notice  under  this 
section  should  have  been  served  as  the  arrear  was  for  years  other  than  tVose 
of  the  current  year  or  of  the  year  immediately  preceding.  The  Collector  had 
applied  the  5  as.  paid  as  land  revenue  first  to  liquidate  the  arrear  and  then 
to  current  demand.  The  Board  held  that  the  Collector  was  wrong  in  so  doing  ; 
that  a  notice  should  have  been  issued  under  this  section  and  that  the  amount 
unpaid  for  each  year  was  an  arrear  of  that  year  and  the  subsequent  payments 
were  made  for  current  demand,  the  periods  for  which  several  payments  were 
made  having  been  clearly  specified,  they  cannot  be  credited  in  part, against 
the  arrears  (Boards  Miscellaneous  Proceedings  of  7th  January  1893,  No.  f24. 
Colletion  7  File  2  of  1893. )"      Sale  Law  Mannual  1902  p.  13. 

Arrears  or  Demands.  The  Collector's  notice  to  the  shareholder 
of  a  property  in  a  butwara  case  under  Act  XI  of  1838  to  pay  their  res- 
pective quotas  of  expenses  is  not  sufficient  to  constitute  such  a  demand 
as  will  render  defaulters  liable,  even  if  his  report  is  subsequently  adopted 
by  the  Commissioner.  Before  the  remnneration  of  an  Amin  employ- 
ed to  effect  a  butwara,  can  be  levied  from  the  parties  concernad,  in  the  same 
manner  as  an  arrear  of  revenue,  it  must  be  sanctioned  by  the  Board  and  the 
Government,  and  the  periods  and  proportion  in  which  it  is  to  be  levied  must 
be  determined  by  the  Board.  Unless  there  is  an  arrear  due,  action  cannot  be 
taken  under  section  5,  and  a  sale  made  without  an  arrear  being  due  si 
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absolutely  'Void.  Hurro  Qopal  v.  Earn  Gopal,  13  W.  R.  381.  Under  the 
present  law  such  demand  will  fall  within  the  scope  of  sectloq  7  cl.  1  (c)  of 
the  Publie  Demands  Recovery  Act  (I  of  1895  B.C.) 

"  When  an  estate  has  fallen  into  arrrear  and  is  to  be  sold,  the  general 
accounts  of  the  estate  should  be  examined.  If  it  is  found  that  certain  sharers 
are  in  arrear  for  amounts  exceeding  the  Oum  demandabfe  from  them  for  the 
current  year  and  for  the  year  immediately  preceding  it,  the  collector  should 
issue  notification  under  this  section  to  ensure  the  validity  of  the  sale  of  the 
share  or<3hares  in  arrear.  Such  arrear  should  be  regarded  fia  arrear  of  the 
share  ojily,  and  thfi  time  when  any  separate  account  began  to  be  in  arrear 
should  be  looked  into  with  a  view  of  determining  whether  or  not  a  notice 
under  <uhis  section  is  necessary."  Board's  Sales  proceedings  of  2nd  September 
1899,  No.  342  collection  7,  file  85  of  1899"  Sale  Law  Mannual  p  14 

"  In  tfce  Noabad  taluk  of  Chittagong  cess  is  recoverable  as  arrear  of  land 
revenue  by  the  sale  of  the  estate.  Notices  under  this  section  are  not  necessary 
in  such  cases.  Board's  Cess  proceedings  of  5th  May  1900,  No.  344  collection  3, 
File  87  of  1900 "  Sale  Law  Mannal  p  14.  For  power  of  the  Government  to 
make  settlements  of  the  Noabad  Taluks  of  Chittagong.  See  Prasa.nna  v. 
Secretary  of  State,  I.  L.  R.  26  Cal.  792. 

Interest.  Section  2  Act  XII  of  1&$J  provides  that  "lthere  shall  be  no 
demand  of  interest  or  penalty  upon  any  arrear  of  Land  Revenue  which  shall 
fall  due  after  the  date  specified  in  section  35  "  that  is  the  1st  day  of  January 
1842. 

Notification.  A  sale  for  arrear  is  not  necessarily  bad  because  it  was 
held  not  only  for  arrear  specified  in  the  notice  under  Section  5  Act  Xx  of 
1859,  but  also  for  arrear  that  accrued  subsequently.  Bageshwari  Prasad 
v.  Mohamad  Gowhar  I.  L.  R.  31,  Cal.  256  P.  C.  s.  c.  8C  W.  N.  649.  The  non 
issue  of  a  notice  under  section  5  is  an  irragularity  of  the  nature  contemplated 
in  section  33  of  the  Revenue  Sale  Law,  and  if  not  specified  in  an  appeal  to  the 
commissioner  can  not  be  urged  in  a  subsequent  suit — Deonandan  v,  Manbodh 
8.  C.  W.  N.  757. 

Estates  under  attachment-  An  estate  does  not  cease  to  be  under 
attachment  merely  by  the  appointment  of  a  manager  under  section  243  A'ct  VIII 
of  1859.  In  order  to  come  under  the  protection  of  section  5  clause  3,  it  is  not 
necessary  that  an  estate  under  attachment  by  order  of  a  judicial  authority, 
must  also  be  managed  by  some  revenue  authority  ;  all  estate  under  attachment 
whether  managed  or  not  being  entitled  to  the  benefit  of  the  special  notice  des- 
cribed in  this  section.  The  words  "arrears  of  estates  under  attachment " 
are  not  confined  to  estates  the  whole  of  which  are  under  attachment.  The 
section  would  apply  even  if  a  portion  of  an  estate  is  not  under  attachment. 
Mahabir  Prosad  v.  The  Collector  of  Tirhoot,  13  W.  R.  43.  This  case  was 
taken  up  in  appeal  to  the  Privy  Council  under  the  title  Banwari  Lall  v. 
Mahabeer  Prasad,  Law  Reports  I,  A.  89,  s.  c,  12  B.  L.  R.  297  and  the  above 
view  was  confirmed. 
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A  prohibitory  order  made  under  th  e  Cess  Act  1880  forbidding  payment  of  rent 
to  any  person  but  the  collector  until  the  amount  due  for  road  cess  is  satisfied 
and  giving  priority  to  the  claim  for  road  cess  over  any  demand  for  Government 
revenue  is  both  in  form  and  substance  an  attachment.  Gobinda  Loll  v. 
Ram  Janam  LL.fy  21  Cal.  70  P.  C.  at  p.  80.  Section  5  of  Act  XI  of  1859  pro- 
vides for  cases  in  vtfiich  the  attachment  has  been  made  at  least  15  days  before 
the  last  date  of  payment  for  which  it  is  sought  to  bring  the  estate  to  sale.  The 
section  will  not  therefore  apply  to  a  case  in  which  the  attachment  was  after 
the  last  day  of  payment  and  after  the  estate  had  become  liable  to  ,sale  for 
arrearof  Government  revenue.  (Bxnwari  Lall  v.  Mohabir  grosad,  12  B.  L.R.* 
297  referred  to.)     Nownit  Lall  v.  Radha  Kishore,    I.  L.  R.  22  Cal.,  73$! 

"  In  mortgage  decrees  when  the  decree  contains  a  direction  to  sel\  such 
decrees  have  the  force  of  an  attachment  and  hence  formal  attachments  are 
unnecessary.  But  the  Revenue  courts  get  notice  of  such  decree  when  the  sale 
proclamations  are  issued  under  section  289  of  the  Civil  Procedure  Code,  and 
should  then  consider  the  estate  as  being  under  attachment  by  judicial  autho- 
rity and  issue  the  notice  prescribed  by  this  section.  Board's  Miscillaneeous 
Proceedings  of  11th  May  1895  No,  336  collection  7,  File  64  of  1895"  Sale  Law 
Mannual  page  14. 

6.     The  Collector  or' other  Officer  duly  authorised 

to  hold  sales  under  this  Act  shall,  as  soon  as  possible, 

Notation  of  lie  to     after  the  latest  day  of  payment   Gx- 

tti:ZLttro$t£     ed  in  the  manner  Prescrif>ed  in  Sec- 

ment  to  stop  the  sale,  tjQn  3  Qf  ^  ^ct    jgsue  notifications 

in  the  language  of  the  district,  to  be  affixed  in  his 
own  office  and  in  the  Court  of  the  Judge  of  the  dis- 
trict, specifying  the  estates  or  shares  of  estates  which 
will  be  sold  as  aforesaid,  and  the  day  on  which  the 
sale  of  the  same  will  commence,  which  day  shall  not 
be  less  than  thirty #  clear  days  from  the  date  of  affix- 
ing the  notification  in  the  office  of  the  Collector  or 
other  Officer  as  aforesaid.  And  if  the  Government 
revenue  of  any  estate,  or  share  of  an  estate  to  be  sold 
exceed  the  sum  of  five  hundred  Rupees,  a  notification 
of  the  sale  of  such  estate  or  share  of  an  estate  shall  be 
published  in  the  official  Gazette.     Except   as   herein- 

<*  Changed  from  fifteen  to  thirty  by  section  3  of  Act  VII  (B.C.)  of  1868.) 
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after  provided,  all  estates  or  shares  of  estates  so  speci- 
fied shall,  on  the  day  notified  for  sale,  or  on  ,the  day 
or  days  following,  be  put  up  to  public  auction  by,  and 
in  the  presence  of,  the  Collector  or  othor  Officer  as 
aforesaid,  and  shall  be  sold  tocthe  highest  bidder.  And 
no  payment  or  tender  of  payment,  made  after  sunset 
.  of  the  said  latest  day  of  payments  shall  bar-  or  inter- 
fere with  the  sale,  either  at  the  time  of  sale  or  after 
its  conclusion. 

Notification  specifying  the  estates  &c  A  notification  nc  3d  not 
contain  Ehe  names  of  all  the  recorded  proprietors,  but  the  name  of  onljT  one 
of  them  will  do — Secretary  of  State  v.  Rash  Behary  I.  L.  R.  9  Cal.  591,  S.  C. 
12  C-  L.  R,  27.  The  entry  in  such  notice  of  the'name  of  a  deceased  person  who 
was  not  a  proprietor  is  not  an  illegality  which  render  the  sale  a  unllity. 
Earn  Narain  v.  Mahabir  Prasad  I.  L.R.  13  Cal.  208  ;  Deonandan  v.  Mhnbodah 
e  C  W,  N.  757. 

It  is  enneceasary  to  speeffy  in  the  notification  of  sale, the  name  of  the  mauzas 
includecf  in  the  property  to  be  sold  All  that  is  necessary  is  to  specify  the 
estates  or  shares  of  estates  and  the  number  they  bear  in  the  collector's  office 
Amirunissa  v.  Secretary  of  State,  I.  L.  R.  10  Cal.,  69,  S.C.,  13  C.  L.  R.  131. 
Bam  Narain  v.  Mahabir  Parsad  I.  L.  R,  13  Cal.,  208,  Dilchand  v.*  Baijnath 
8  b.  W.  N,  337. 

In  <a  notification  of  Sale  under  Act.  XI.  of  1859  the  share  of  an  estate 
intended  to  be  put  up  for  sale  must  be  so  described,  that  there  can  be  no 
mistake  about  it.  Merely  advertising  that  the  residue  of  an  estate  is  to  be 
sold  without  giving  further  particulars  and  stating  what  that  residue  is  cannot 
be  considered  to  be  a  sufficient  description.  Annada  Charan  v.  Kissori  Mohun 
2  C.  W.  N.  479  ;  Hem  Chunder  v.  Sarat  Kamini,  6  C.  W.  N.  526.  "When  an 
entire'  estate  is  advertised  it  will  generally  be  found  sufficient  to  specify  the 
number,  name,  pargana  and  Sadar  Jama  of  the  estate  and  the  name  of  one 
or  more  proprietors.  When  only  a  share  is  to  be  sold  the  nature  and  extent  of 
the  share  or  shares  excluded  from  the  sale  as  well  as  of  the  share  to  be  sold 
must  be  precisely  specified."  Board's  Mis.  Proceedings,  28  Novr.  1885  No.  55, 
collection  7  File  203  of  1885.     Sale  Law  Manual  p.  15. 

Thirty  clear  days.  The  date  of  the  sale  to  be  specified  in  the  notification 
should  be  one  which  should  happen  to  be  more  than  30  days  from  the  date  of 
its  affixing.  Balmakend  v.  Jirjudhan  I.  L.  R.  9  Cal.,  271,  S.  C,  11  C.  L.  R,  466. 
The  Court  is  not  precluded  by  the  provision  of  Section  8  Act  VII.  (B.  C.)  of 
1868  from  receiving  evidence  to  prove  that  the  notice  under  Section  6  of  Act  XI. 
of  1859  was  not  served  30  days  before  the  sale,  the  presumption  arising  under 
that  section  has  reference  only  to  the  due  service  and  posting    of  the  notifica- 
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tion.  Jahnnavi  v.  The  Secretary  of  State.  7  C.  W.  N.  377-  Lata  Mokaruck  Lall 
v.  The  Secretary  ^  of  State.  I.  L.  R.  11  Cal.,  200  F.  B.  Sheorutam  v.  Net  Lall 
I.  L.  R.  30*  Cal.,  1,  S.  C.  6  C.  W.  N.  688.  "When  an  estate  is  situated 
within  the  jurisdiction  of  two  District  Judges,  the  notice  must  be  published 
in  the  Court  of  the^  Judge  of  the  District  of  the  Collector  issuing  the  notice," 
Board's  Miscellanetus  proceeding^  of  19th  June,    1896,   No,   59,   Collection  * 

File  262  of  1896.     Sale  Law  Manual  Page  16. 

Effect  of  non-seiwice  of  notice.  A  non- compliance  with  the  provisions 
of  s.  6  of  Ac^XJ.  of  1859,is  not  a  mere  irregularity  and  is  not  one  ol  those 
errors  in  procedure  which  are  intended  to  be  cured  by  Section  8  Bengal  Act  * 
VII.  of  1868.  Where  a  sale  for  arrears  of  revenue  has  been  held  and  non-com- 
pliance with  section  6  has  been  found,  such  a  sale  is  null  and  void,  as  noticing 
a  sale  under  the  provisions  of  Act  XI  of  1859.  Lola  Mobaruk  v.  The  Secretary 
of  State"  I.  L.  R,  11  Cal,,  200  F.  B.  Compare  Gobind  Lall  Roy  v.  Ramja-  * 
nam  Maisar,  I.  L.  R.  21  Calc.  70,  20  I.  A.  165. 

Tender  or  payment  made  after  sunset.    Section  u  Bengal  Act, 
VII.  of  1868  makes  the  sunset  law  as  enacted  in  section  6  of  Act.   XI,  of  1859 
applicable   to  sales  of  tenures  under  the  former  Act.     The  refusal  therefore  of 
the   collector   to   accept   payment   of  the   amount   due  when  tendered  after 
I  sunset   on   the   latest   date   of  pavnent  does  not  make  the  sale  under  Bengal  • 

Act,  VII. 'ofJ868  illegal.  Azimuddin  v.  The  Secretary  of  State  I.  L*  R.  21 
Cal.,  361.  * 

H^ghestbitiper.     At  a  sale  for  default  of  payment  of  Government  reve-    ' 3i       * 
nue,  the  collector  is  bound  to  sell  to  the  highest  bidder  even  though  the  bidder 
be  t%e  person  in  arreAr.  Cornell  v.  Uday  Tara,  8  W.  R.  372  ;  there  is  nothing 
in  Act.    XL   of  1859  which  makes  it  illegal  for  a  former  proprietor  or  cosharer 
to  be  a  purchaser  of  his  estate.     Nayname  v.  Muzajer  1 1  W.  R.  265, 

7.  Whenever  an  estate  or  share  of  an  estate  is 
notified  for  sale  as  provided  by 
Setion  6  of  this  Act,  the  Collector 
or  other  Officer  as  aforesaid  shall  affix  a  proclamation 
in  the  language  of  the  district,  in  his  own  office  and 
as  soon  thereafter  as  may  be  in  the  Munsifs  Courts 
and  Police  Thanas  within  which  the  estate  or  share 
of  an  estate,  or  any  part  of  it,  is  situated,  and  also  at 
the  cutcherry  of  the  malguzar  or  the  owner  of  the 
estate  or  share  of  an  estate,  or  at  some  conspicuous 
place  upon  the  estate  or  share  of  an  estate,  forbidding 
the  raiyats  and  under-tenants  to  pay  to  the  defaulting 
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proprietor  any  rent  which  has  fallen  due  after  the 
day  fixed  for  the  last  day  of  payment,  on  paia  of  not 
being  entitled  to  credit  in  their  accounts  with  the 
purchaser  for  any  sums  so  paid.  o 

Forbidding  the  raiyats  &C— The  object  of  the  notification  under 
this  section  being  to  give  notice  to  the'raiyats,  not  to  pay  rent  to  defaulting 
Zamindars,  non-service  of  such  notification  cannot  be  a  ground  for  invalidating 
the  title  of  the  auction  purchaser.  Gobind  Chunder  v.  Sherajunnessa  13 
C.  W.c  N.  1  ;  Mahvmcd  Azahur  v.  Bajchunder,  I.  L.  R.  21  Cal.  354. 

Tirana. — "  The  word  thana  as  used  in  this  section  does  not  include 
outposts  and  notices  affixed  in  outposts  can  not  be  considered  as  duly  served." 
Board's  Sale  Proceedings  of  23rd  March  1901  No.  10,  Collection  9  Fik3'35  of 
1901.     Sale  Law  Manual  page  16, 

8.     No  claim  to  abatement  or  remission    of  reve- 

Claimsagainst  Govern-       nue>     UIlleSS    the     same      sha11     have 

^Jt&id^a  been  allowed  by  the  authority  of 
sale*      „  *G  overnmenfy  and  ho  private  demand 

or  cause  of  action  whatever,  held  or  supposed  to  be 
held  by  any  defaulter  against  Government,  sha] lobar 
or  render  void  or  voidable  a  sale  under  this  Act; 
nor  shall  the  plea  that  money  belonging  to  the 
defaulter,  and  sufficient  to  pay  the  arrear  of  revenue 
due,  was  in  the  Collector's  hands,  bar  or  render  void 
or  voidable  a  sale  under  this  Act,  unless  such  money 
stand  in  the  defaulter's  name  alone  and  without 
dispute,  and  unless,  after  application  in  due  time 
made  by  the  defaulter,  or  after  the  written  agree- 
ment provided  for  in  Section  15  of  this  Act,  the 
Collector  shall  have  neglected,  or  refused  on  insuffi- 
cient grounds,  to  transfer  it  in  payment  of  the  arrear 

of  revenue  due. 

i 

This  seciion  was  first  enacted  with  some  slight  variation  in  section  7  of 
Act  XII  of  1841. 

Section  8  has  no  application  except  there  be.  (1)  default  in  payment  of 
revenue  and  (2)  possession  by  the  Collector  of  money  of  the  defaulter  not 
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indisputably  placed  to  his  credit.  Balkishen  v.  Simpson  I.  L.  R.  25%Cal.  833,  S. 
C.  2  C.  W.  N.  513  P.C.    Hurkhu  Singh  v.  Bungshidhur  Singh  2  C.  W.  N.  360. 

9.     The  Collector  or  other  officer  as  aforesaid  shall, 
.  at  any  time  before  sunset  of  the  latest 

Deposits    receivable  v 

from  persons  not  V°-     day  o£ payment  determined  according 

prietors.  «        .  •  ■ 

,  to  Section  3  of  this  Act,  receive  as  a 
deposit  irsm  any*person  not  being  a  proprietor  of 
the  estate  or  share  of  an  estate  in  arreaf ,  the  amount 
of  ,the  arrear  of  revenue  due,  to  be  credited  in  .pay- 
ment of  the  arrear  at  sunset  as  aforesaid,  unless 
before  that  time  the  arrear  shall  have  been  paiti  by  a 
defaulting  proprietor  of  the  estate.  And  in  case  the 
person  so  depositing,  whose  money  shall  have  been 
cre'dited  in  the  manner  aforesaid,  shall  be  a  party  in 
a  suit  pending  *  befone1  a  Court,  of  Justice  for  the 
possession  of  the  estate  or  share  from  which  the 
arvear  is'  due,  or  any  part  thereof,  it  shall  be  com- 
getefat  to  the  said  Court  to  order  the  said  party  to  be 
put  into  temporary  possession  of  the  said  estate  or 
share,  or  part  thereof,  subject  to  the  rules  in  force 
for  taking  security  in  the  cases  of  parties  in  Civil 
suits.  And  if  the  person  so  depositing,  whose  money 
shall  have  been  credited  as  aforesaid,  shall  prove 
before  a  competent  Civil  Court  that  the  deposit  was 
made  in  order  to  protect  an  interest  of  the  said 
person,  which  would  have  been  endangered  or 
damaged  by  the  sale,  or  which  he  believed  in  good 
faith,  would  have  been  endangered  or  damaged  by 
the  sale,  he  shall  be  entitled  to  recover  the  amount  of 
the  deposit,  with  or  without  interest  as  the  Court 
may  determine,  from  the  defaulting  proprietor.  And 
if  the   party    so  depositing,  whose  money  shall  have 
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been  credited  as  aforesaid,  shall  prove  before  such  a 
Court  that  the  deposit  was  necessar\T  HKojjder  to 
protect  any  lien  he  had  on  the  estate  or  share  or  part 
thereof,  the  amount  so  credited  shall  be  added  to  the 
amount  of  the  original  lien. 

Deposit  by  a  person  not  being  a  proprietor.— This  section 
contemplates  the  case  of  a  deposit  by  any  person  not  being  the  proprietor 
and  not  by  a  proprietor  or  mortgagee  in  possession  under  him.  '  Jussoda  v. 
Maiungani,  12  W.  R.  249. 

There  is  no  general  rule  of  equity  to  the  effect  that  whoever  having 
an  interest  in  an  estate  makes  a  payment  in  order  to  save  the  estate, 
obtains  a  charge  on  the  estate  and  therefore  in  the  absence  of  statutory 
enactments,  a  co-sharer  who  has  paid  the  whole  revenue,  and  thus  saved 
the  estate,  does  not  by  reason  of  such  payment,  acquire  a  charge  on  the  share 
of  his  defaulting  co-sharer.  Kina  Ram  v.  Maza/er  Hossan,  I.  L.  R.  14  Cal. 
809  F.  B.  A  mortgagee  of  a  share  of  an  estate,  who  was  also  a  part  proprietor 
deposited  in  the  Collectorate  revenue  and  cesses  payable  by  the  defaulting 
mortgagor  to  save  the  property  from  being  sold.  (  Held  that  on  general 
principles  ,  of  justice,  equity 6  and  good  conscience,  the  mortgagor  is  entitled 
to  have  thk  amount  paid  by  him  on  account  of  revenue  added  to  the  amount 
« of  the  original  lien  (Nagendra  v.  Kaminee  Dassi  8  W.  R.  17  P.  C.  relied  upon  ; 
Kena  Ram  v.  Mazafer  Hossan,  I.  L.  R.  14  Cal.  809  F.  B.  distinguished). 
In  such  a  case  the  mortgagee  is  entitled  to  a  personal  decree  against  the'  mort- 
gagor also.  (Santa  v.  Dino  Nath,  I.  L,  R.  12  Cal.  213  referred  to)  Upend/a 
Chander  ar,  Tara  Prasanna,  I,  L.  R.  30  Cal.  794,  S.C.  7  C.  W.  N.  609. 
Following  the  decison  of  the  Full  Bench  in  the  case  of  Kina  Ham  v.  Mazvfer 
Hossan  (I.  L.  R.  14  Cal,  809)  it  was  held  in  Khub  Lall  v.  Parmanand 
(I.  L.  R.  15  Cal.  542)  that  revenue  paid  by  a  co-sharer  is  not  a  charge  on  the 
defaulting  share.  Compare  Raja  of  Vizianagram  v.  Raja  Setiacherea,  I.  L.  R. , 
26  Madras  686  ;  Ibru  Hossein  v.  Brij  Bhukan  Saran,  I.  L.  R,  26  All.  407 
F.  B^,  at  y,  420. 

Contribution.— If  a  co-sharer  pays  the  Government  revenue  in«  respect 
of  another  share  and  sues  and  obtains  a  decree  against  one  of  several  persons 
interested  in  that  share  and  sells  the  share  in  execution  of  that  decree  the 
interests  of  other  persons  not  sued  are  not  affected  by  a  decree  to  which  they 
were  not  parties  or  by  a  sale  which  did  not  profess  to  bind  their  interest. 
Sath  Bather  v.  Matunginse,  2  W.  R.  38.  Instalments  of  Government 
revenue  paid  by  a  mokuraridar  on  account  of  his  predecessor  being  necessary 
payments  made  to  save  the  estate  from  sale,  are  recoverable.  Payments  of 
Government  revenue  in  excess  of  lease  are  not  recoverable  Bunwari  v. 
Joy  Chunder,  2  W.  R.  262.  Arrears  of  revenue  paid  by  a  mortgagee 
in  possession,  in  the  bond  Jide  belief  that  he  had  a  rightful  interest  in  the 
property  and  would   be  entitled  to  recover  the  money  so  paid,    may   be 
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recovered  although  the  mortgagee  should  fail  to  prove  the  debt  for  which 
the  property  had  been  mortgaged.  Badam  v.  Lala  Sited,  5  W.  R.  126. 
In  a  suit  ftr  contribution  of  Government  revenue  where  the  defendant  pleads 
that  the  plaintiff  was  in  exclusive  possession  of  the  property  as  manager 
and  had  paid  the  revenue  out  of  it  before  accounting  to  them  for  the  surplus 
profits,  the  Coujt  should  not  proceed  simply  on  the  fact  of  payment  by  the 
plaintiff,  but  should  also  consider  whose  money  was  paid.  Sham  Lall  v. 
Hurro  Sundari,  5  W.  R.  29.  One  proprietor  having  paid  his  own  and  his 
defaulting  co-proprietors'  share  of  the  Government  revenue  to  save  the  estate 
from  sale,  can  recover  from  the  latter  his  share  of  the  Government  revenue, 
but  he  can  not  receive  it  from  the  latters'  putnidar  who  is  entitled  t8»all  the 
profits  of  the  putni  after  payment  of  rent  to  his  lessor  ;  and  that,  even  if  the 
putnidar  has  not  paid  rent  to  the  lessor,  that  being  a  question  between  him 
antfr  his  lessor  only.  Baikunth  v.  Gooroo  Churan,  7  W.  R.  247.  The* 
value  of  an  estate  was  Rs.  3834.  The  defendant  purchased  three  villages 
at  an  ..execution  sale  against  the  original  proprietor  for  Rs.  427.  Then  the 
original  proprietor  paid  the  entiro  revenue  and  sued  the  defendant  for 
contribution.  Held  that  the  defendant  was  liable  to  pay  in  the  proportion 
which  Rs.  427  bore  to  Rs.  3834.  Juggobundhu  v.  Fyz  Bukah,  8  W.  R.  166. 
A  party  paying  in  arreais  of  revenue,  due  by  a  defaulting  proprietor,  Aay 
sue  to 'recover  the  amount,  although  there  exists  no  privity  between  him  and 
the  defendant.  Umimoyee  v.  Hills,  11  W.  R.  377.  The  plaintiff*  who  hold 
partly  as  Zemindar  and  partly  as  durputnidar  is  entitled  to  look  to  hit? 
co-snarer  in  the  Zamindaree  for  contribution  of  Government  revenue  paid  by 
hjm  to  save  the,entire  estate  from  sale,  and  the  fact  of  his  being  a  sharer  in 
the  durpatni,  can  not  bind  him  to  recover  his  overpayments  from  the 
putuidars.     Badha  Madhub  v.  Bam  Banjun,  17  W.  R.  461.  • 

In  decreeing  a  suit  for  contribution  against  co-sharers  liable  for  separate 
and  defined  J  anurias  it  is  the  duty  of  a  Court  to  apportion  the  separate 
liabilities.  Nobin  Mohon  v.  Gopal  Ghunder,  11  W.  R.  358;  Kristamonee  v. 
Baroda  Daasi,  14  W,  R.  143.  In  a  suit  for  contribution  by  the  plaintiff 
against  the  defendants,  the  Court  of  first  instance  gave  the  plaintiff  decree 
against  one  defendant  and  exonerated  the  others.  On  a  n  appeal  by  the 
defendant  against  whom  the  decree  was  passed,  the  Appellate  Court  directed 
the  defendants  exonerated  by  the  first  Court  to  be  added  as  respondents,  set 
aside  the  decree  against  the  appealing  defendants  and  passed  a  decree  against 
the  defendants  who  were  added  as  respondents.  Held  that  there  was  nothing 
wrong  in  the  course  adopted  and  that  by  section  559  of  the  Code  of  Civil 
Procedure  the  defendants  were  rightly  made  parties.  Upendra  Lall  v. 
Girindra  Nath,  I.L.R.  25  Cal.  565,  S.  0.,  20.  W.  N.  425  ;  Hudson  v.  Basudeo, 
I.  L.  R.  26  Cal.  109  S.c.  3  C.  W.  N.  76.  Thesecases  have  been  considered  in  a 
recent  case  and  it  has  been  decided  by  a  Full  Bench  that  in  a  suit  for  contri- 
bution where  the  plaintiff  asks  for  relief  against  all  the  defendants  separately, 
the  Appellate  Court  can  upon  appeal  by  one  of  the  defendants  alter  the 
decree  so  as  to  make  another  defendant  liable.     Bupjan   v.   Abdul  Kader 
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A  share-holder  voluntarily  coming  forward   and    paying    arf  arrear    of 

revenue  due  by  a  defaulting  co-sharer,  who  has  a  separate  account,  before  the 
share  of  such  defaulter  has  been  put  up  for  sale  under  the  provision  of  sec- 
tion 13  Act  XI  of  1859,  can  not  claim  to  be  reimbursed  (by  such  defaulter, 
nor  is  the  defaulter  under  any  legal  obligation  to  repay  the  amount  advanced. 
Krishna  Chunder  v.  Mudan  Mohun,"7  W.  R.  365. 

A  different  view  was  taken  in  a  subsequent  case,  There,  a  putnidar  who 
had  made  certain  payments  on  account  of  Government  revenue  due  by  his 
superior1  landlord  who  had  defaulted,  although  a  separate  account  had  been 
opened  for  the  payment  of  such  Government  revenue  brought  a  suit 
to  recover  the  amount  so  paid.  In  such  suit  it  was  contended  that 
the  payments  were  merely  voluntary  and  that  the  plaintiff  could?  not 
recover  them ;  but  it  was  held  that  the  plaintiff  was  interested  in 
making  the  paj'ments  and  was  therefore  entitled  to  recover  under  section 
69  of  the  Contract  Act.  It  was  further  held  that  section  70  of  the 
Contract  Act  applied  to  the  case,  and  that  the  plaintiff  was  entitled  to 
recover  under  section  9  of  the  Revenue  Sale  Law,  as  he  believed  in  good  faith 
that  his  interest  would  be  endangered  by  a  sale  taking  plice.  Smith  v. 
Dino  Naftt,  I.  L.  R.  12  Cal.  213,  The  liability  of  a  landlord  under  section  9 
of  the  Revenue  Sale  Law  to  recoup  a  person  paying  Government  renenue  for 
him  does  not  depend  upon  the  question  whether  the  money  was  originally 
deposited  or  not,  but  accrues  upon  its  being  credited  in  payment  of  the 
arrears.  Smith  v.  Dino  Nath,  I.  L.  R.  12  Cal.  213.  4  mortgagee  is  n^t 
entitled  to  claim  any  lieu  on  account  of  payments  made  for  road  and  public 
works  cess,  but  is  entitled  to  a  personal  decree  against  the  mortagagor. 
Upendra  v.  Tara  Prosunno  I.  L.  R,,  30  Calc.  794,  S.  C.  7  C.  W.  N.  609. 

A  suit  for  contribution  is  not  cognisable  in  a  Small  Cause  Court.  Madhu 
Sudan  v.  Bindoo  Basheny  6  W.  R.  15  civ.  Reference.  Sripati  v.  Loharam 
7  W.  R.  384  F,  B.  ;  Nobin  Krishna  v.  Ram  Kumar  I.  L.  R.  7  Cal.  605. 

10.     When  a  recorded  sharer   of  a  joint   estate, 

separation  of  shares     held  in  common  tenancy,  desires    to 
held  in  common,  by     pay  njs   snare   0f   the    Government 

the   opening   of  a  se-       L     J 

parate  account.  revenue    separately,  he  may  submit 

to  the  Collector  a  written  application  to  that  effect. 
The  application  must  contain  a  specification  of  the 
share  held  in  the  estate  by  the  applicant.  The 
Collector  shall  then  cause  to  be  published  in  his  own 
office,  in  the  Court  of  the  Judge,  Magistrate  (or 
Joint-Magistrate,  as  the  case  may   be),    and   Munsifs 
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and  in  the  Police  Thanas  in  whose  jurisdiction  the 
estate  <s*r  'any  part  thereof  is  situated,  as  well  as  on 
some  conspicuous  part  of  the  estate  itself,  a  copy  of 
the  application  made  to  him.  If  within  six  weeks 
from  the  date  of  the  publication  of  these  notices,  no 
objection  is  made  by  any  other  recorded  sharer,  the 
Collector  Shall  "open  a  separate  acpount  with  the 
applicant,  and  shall  credit  separately  to  Kis  shar©»all 
payments  made  by  him  on  account  of  it.  The  date 
on  which  the  Collector  records  his  sanction  to  the 
opening  of  a  separate  account  shall  be  held  to  b*e  that 
from  which  the  separate  liabilities  of  the  share  of  the 
applicant  commence. 

As  to  fees  payable  on  application,  see  section  59. 

Common  tenancy. — The,  legal  meaning  of  the  "  words  "common 
tenancy "  is  well  expressed  in  Regulation  XIX,  1814,  section  3j),  to  be 
"  where  all  the  sharers  have  a  common  right  and  interest  in  the  whole  of  the 
estate  withouC  any  separate  title  to  distinct  lands  or  mahals  forming  part  of 
the  estate  held  under  one  general  assessment."  It  follow^  therefore,  that 
uniess  all  shareholders  have  a  common  right  and  interest  in  the  whole  estate, 
a  shareholder  cannot  have  separate  account  opened  in  his  name  under  this 
section.  His  proper  course  is  to  proceed  under  section  70  of  Act,  Vll  (B.  C.) 
of  1876. — (Board's  Miscellaneous  Proceedings  of  21st  September,  1867, 
No.  306. 

In  dealing  with  an  application  under  section  70,  of  Act  VII  (B.  C.)  of  1876 
the  Collector  is  not  concerned  to  ascertain  whether  the  amount  for  which  the 
applicant  asks  for  a  separate  account  to  be  opened  is  in  proportion  to  the  assets 
of  his  iAterest.  It  may  be  that  the  proprietors*  have  made  some  private 
arrangement  by  which  the  propriector  of  any  given  share 'shall  pay  more  or 
less  than  the  proportinate  share  of  revenue.  The  opening  of  an  account  in 
accordance  with  such  an  arrangement  will  not  jeopardise  the  interests  of  the 
Government,  or  the  ultimate  safety  of  the  land  revenue. — (Board's  Miscellaneo- 
us Proceedings  of  10th  May  1884,  No  207,  Collection  7,  File  177  of  1884). 

Sale  Law  Manual  p.  19. 

Specification  of  the  share  held  by  the  applicant —Unless  the 
character  and  extent  of  the  interest  of  the  applicant  for  the  opening  of  a 
separate  account  are  specified  in  the  Land  Registration  Register  and  in  his 
application,  no  action  under  this  section  can  be  taken.  Vide  also  section  69 
of  the  Land   Registration   Act  VII   (B.  C.)   of   1876.— (Board's  Budget  and 
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Accounts  Proceedings  of  10th  June  1893,  No.  227,  Collection  8,  File  21  of 
1893). 

Sale  Law  Manual  p.  19. 

Effect  of  Separate  Account. — When  a  separate  account  has  been 
opened  under  this  section  the  liability  of  all  the  shareholders  for  the  revenue 
of  the  entire  estate  continues  to  be  joint.  The  share,  however,  is  not  liable 
to  sale,  unless  the  revenue  demand  for  the  estate  taken  as  a  whole  remains 
unsatisfied.  (Board's  Sales  Proceedings  of  12th  January  1901,  No.  220, 
Collection  2,  File  5  of  1900).     Sale  Law  Manual  p.  19. 

The  proprietor  of  a  joint  mahal,  the  Jama  of  which  had  been  partitioned 
under  section  10  Act  XI  of  1859  were  in  possession  of  specific  shares  under  a 
private  arrangement  amongst  themselves  but  had  not  obtained  separation  of 
shares  under  section  11.  One  of  the  proprietors  sold  his  share  to  the  plaintiff, 
and  the  share  of  two  other  proprietors  who  made  default  in  the  payment  of 
revenue1  were  sold  under  section  13  Act  XI  of  1859  and  purchased  by  the 
defendants.  In  a  suit  for  exclusive  possession  of  the  share  purchased:  by  the 
plaintiff,  held  that  the  defendants  acquired  by  these  purchases  an  interest  in 
the  property  as  an  undivided  estate,  and  the  plaintiff  was  not  entitled  as 
against  them  to  have  exclusive  possession  of  any  specific  share.  Gahgadur 
v.  Kheroo  15  B.  L.  R.  170,  S,  C,  22  W.  R.  449.        * 

Two  po-sharers,  joint  owners  of  a  zamindari,  caused  their  shares  to  be 
separately  registered  in  the  Collector's  office  under  this  section.  Subsequently 
one  of  the  co-sharers  sued  certain  persons  (who  held  raiyati  tenures  in  the 
co-sharer's  zamindari)  for  enhancement  of  rent  without  making  the  other 
co-sharer  a  party  i  Held,  that  no  such  suit  would  lie. — Jogendra  Chunderi<.v. 
Nohin  Ghunder,  I.  L.  R.  8  Cal.  353. 

U.     When   a   recorded   sharer   of  a  joint  estate, 
whose   share    consists   of  a   specific 

Separation  of  shares 

consisting  of  specific     portion  oi  the  land   oi  the  estate,  is 

portions  of  land,     by  .  ., . 

the  opening  of  a  sepa-     desirous   to   pay    his   share   of   the 

rate  accpuut.  ~  ,        , 

Government  revenue  separately,  he 
may  submit  to  the  Collector  a  written  application  to 
that  effect.  The  application  must  contain  a  specifica- 
tion of  the  land  comprised  in  his  share,  and  of  the 
boundaries  and  extent  thereof,  together  with  a  state- 
ment of  the  amount  of  sadar  jama  heretofore  paid  on 
account  of  it.  On  the  receipt  of  this  application,  the 
Collector  shall  cause  it  to  be  published  in  the  manner 
prescribed  for  publication  of  notice  in  the  last  preced- 
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ing  section.  In  the  event  of  no  objection  being  urged 
by  any  recorded  co-sharer  within  six  weeks  from  the 
time  of  publication,  the  Collector  shall  open  a  sepa- 
rate account  with  the  applicant,  and  shall  credit  sepa- 
rately to  his  share  all  payments  made  by  him  on 
account  of  it. »  The  date  on  which  the  Collector 
records  *hte  sanction  to  the  opening  of  a  se£>arate^ 
account,  shall  be  held  to  be  that  from  whicn'the 
separate  liabilities  of  the  share  of  the  applicant 
commence. 

(As  to  fees  see  section  59). 

Applicability  of  the  Section. — This  section  refers  to  a  distinct 
class  of  cases,  in  which  a  recorded  sharer  has  obtained  a  distinct  portion  of 
the  estate  within  a  ring  fence. — (Board's  Miscellaneous  Proceedings  of  5th 
June  1875,  No.  365).    Sale  Law  Mannual  p.  20.  ■* 

An  unrecorded  proprietor  will  3ot  be  acknowfedged  or  listened  t?  by  the 
Collector  at  all  and  his  only  recourse  is  to  go  to  the  Civil  Courts  at  once. 

The  plaintiff  and  A  and  B  were  joint  owners  of  an  estate,  A  and  B  being 
alone  recorded  proprietors.  A  and  B  alienated  certain  specific  portions  of  the 
lands  to*their  wives,  and  applied  to  open  a  separate  account  in  respect  of  the 
lan&s  so  alienated.  *The  plaintiff  objected,  alleging  that  the  lands  had  never 
been  divided,  but  always  held  ijmali,  and  that  A  and  B  claimed  a  larger  share 
than  they  owned  ;  but*  his  objection  was  rejected,  on  the  ground  that  he  was 
not  a  recorded  proprietor,  and  the  application  of  A  and  B  was  granted.  The 
plaintiff  then  sued  for  a  declaration  of  the  extent  of  his  share,  and  to  set 
aside  the  order  of  the  Collector.  Held,  that  the  Civil  Court  had  jurisdiction 
to  entertain  such  a  suit,  and  that  it  was  not  necessary  to  make  the  Collector 
a  party.  Hargobinda  v.  Borroda  6  B.  L.  R.,  614  See  Madan  v.  Boistab  and 
Puma  V.  Madan  6  B.  L,  R.,  617  note. 

The  proprietors  of  a  certain  lot  having  obtained  a  separation  of  their 
shares  under  section  11  Act  XI  of  1859,  there  remained  one  share  comprising 
one  village  and  one  third  of  three  villages)  which  was  sold  for  arrears  of 
revenue  and  purchased  by  W,  Of  this  share  W  sold  one  village  to  P.  who 
agreed  to  pay  a  certain  sum  as  his  share  of  the  Government-jumma  and  then 
applied  to  the  Collector  to  open  a  separate  account  at  the  rate  which  had  been 
agreed  upon.  The  share  holders  having  objected  the  Gollector  referred  the 
psarties  to  the  Civil  Court  under  section  12.  P  then  brought  a  civil 
suit  for  a  separate  account.  Held  that  there  was  no  legal  objection  to  the 
Plaintiffs  having  his  separate  share  opened  at  the  rate  he  mentioned  even  if 
the  jumma  on  the  share  which  remained  in  W's  possession  was  excessive  ;  for 
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if  the  wholf  estate  were  put  up  to  sale  for  arrear  on  account  of  that  remnant 
share,  the  other  share  holders  could  always  protect-themselves  by  paying  the 
sum  due.  Poomoo  v.  Ram  Kanie  12  W.  R. ,  242.  A  party  who  was  in  fact 
a  co-sharer  of  a  joint-taluk  got  herself  registered  as  a  shikimi  talukdar  under 
the  provision  of  section  38  of  Act  XI  of  1859.  Held  that  this  procedure 
could  not  save  her  from  the  sweeping  rights  of  an  auction  ^purchaser  and  that 
if  she  sought  protection  from  a  sale  for  arrears  of  revenue,  she  should  have 
obtained  it  under  section  11  Act  XI  of  1859.  Gour  Chandra  v.  Taramoni 
6  W.  R.,  217. 

Jurisdiction.  Civil  Court. — In  the  case  of  Puma  Chunder  v.  Madan 
Mohun  (6  W.  R.,  67)  Mr.  Justice  Macpherson  observed  as  follows" — It  is 
argued  that  no  suit  will  lie  in  the  Civil  Court  in  respect  of  an  act  done  by 
the  Collector  under  section  11"  "and  the  following  section  of  Act  XI  of 
1859.  But  it  is  no  where  enacted  that  such  a  suit  will  not  lie,  and,  in  my 
opinion  it  will  lie.  And  it  will  lie  although  the  Collector  is  no  party  to  the 
suit,  though  doubtless  any  decree  obtained  would  be  more  effective  if  against 
the  Collector  and  binding  upon  him." 

12.     If  any    recorded     proprietor    of  the    estate, 
whether  the  .same  be  held  in  common 

If  objection  be  made, 

parties  u>  be  referred  tenancy  or  other  wise,  object  that 
the  applicant  has  no  right  to  the 
share  claimed  by  him,  or  that  his  interest  in  the  estate 
is  less  or  other  than  that  claimed  by  him,  or  if  the 
application  be  in  respect  of  a  specific  portion  of  the 
land  of  an  estate,  that  the  amount  of  sadar  jama 
stated  by  the  applicant  to  have  been  heretofore  paid 
on  account  of  such  portion  of  land,  is  not  the  amount 
\yhich  has  been  reqpgnised  by  the  other  sharers  as  the 
jama  thereof,  the  Collector  shall  refer  the  parties  to 
the  Civil  Court,  and  shall  suspend  proceedings  until 
the  question  at  issue  is  judicially  determined. 

Recorded  Proprietor.  —The  Collector  can  take  action  under  this  sec- 
tion only  on  the  objection  of  a  recorded  proprietor.  The  objection  of  an  unre- 
corded proprietor  will  not  be  listened  to  by  the  Collectors  Haragovind  v. 
Boroda  6  B.  L.  R.,  615.  See  also  Poornoo  Chunder  v.  Madan  13  W.  R.  67- 

Refer  the  parties  to  the  Civil  Court.— Where  an  application  is 
made  to  a  Collector  by  a  registered  proprietor  for  a  separate  account,  and  the 
application  is  objected  to  within  the  meaning  of  section  12  or  the  Collector  con- 
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siders  that  an  objection  is  regularly  taken,  he  has  no  jurisdiction  to  dispose 
of  the  matter,  but  should  refer  the  parties  to  the  Civil  Court.  Madan  v. 
Poomo  GtTknder  13  W.  R.,  67. 

A  suit  under  this  section  can  only  be  brought  by  a  party  who  is  either  a 
M  recorded  sharer  of  a  joint  estate  held  in  common  tenancy"  or  a  "  recorded 
share  of  a  joint  e^ate  whose  share  consists  of  a  specific  portion  of  the  land 
of  the  estate."  Accordingly  an  eight  anna  share-holder  in  four  mauzahs 
out  of  six  which  constituted  an  estate  was  held  to  be  not  entitled  to  sue 
alone  either  lender  section  10  or  section  11,  Mr.  Justice  Phear  in  dismissing 
the  suit  observed.  "  There  are  other  sharers  who  must  be  joined  with  hiii 
before  we  get  before  us  the  entity  which  will  be  the  sharers  whi&e  share 
consists  of  these  four  mauzas  out  of  six.  If  he  had  been  joined  with  his 
co-sharers  of  the  four  mauzahs,  he  might  possibly  have  been  before  the  Court 
wittl  them  as  a  party  entitled  to  sue  under  section  11.  He  has  not  done  that :  » 
he  sues  alone,  making  his  co-sharers  defendants  together  with*  the  other 
sharer?,of  the  estate  whose  shares  cover  the  remaining  two  mauzahs.  It  need 
hardly  be  pointed  out  that  in  suits  so  framed  the  issues  which  arise  between 
the  plaintiff  and  the  different  defendants  are  liable  to  be  contradictory  to  one 
anotner.  And  certainly  the  suit  is  not  one,  which,  in  our  opinion,  was  con- 
templated by  the  LegisViture  wh^n  they  gave  the  indulgence  to  the  share- 
holders which  is  embodied  in  section  11  of  this  Act"  Nunhoo  Shahw  v.  Ram 
Pershad  21  W.  R  ,  38. 

Apportionment  of  Sader  jama— Each  co-sharer  is  poima  facie  liable  • 
for  Government  revenue  of   the  mauzahs  in  respect  of   which  he  has   had  his 
initio  registered  as,  proprietor.     Jogeiidra  v.  Debendra  4C.  W.  N.  222  S.  N. 

13.     Whenever  the  Collector   shall  have   ordered 
a  separate  account  or  accounts  to  be 

Sale  of  separate  shares.  ,., 

kept  tor  one  or  more  shares,  if  the 
estate  shall  become  liable  to  sale  for  arrears  of  revenue, 
the  Collector  or  other  officer  as  aforesaid  in  the  first 
plase  shall  put  up  to  sale  only,  that  share  or  those 
shares  of  the  estate  from  which,  according  to  the 
separate  accounts,  an  arrear  of  revenue  may  be  due. 
In  all  such  cases  notice  of  the  intentioa  of  excluding 
the  share  or  shares  from  which  no  arrear  is  due,  shall 
be  given  in  the  advertisement  of  sale  prescribed  in 
Section  6  of  this  Act.  The  share  or  shares  sold,  to- 
gether with  the  share  or  shares  excluded  from  the 
sale,  shall  continue  to  constitute  one  integral  estate, 
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the  share  or  shares  sold  being  charged  with  the 
separate  portion  or  the  aggregate  of  the  separate 
portions  of  jama  assigned  thereto. 

Ordered  a  separate  account.— The  mere  applicatkn  by  a  co-sharer 
for  the  opening  of  a  separate  account,  unti1  a  separate  account  is  actually 
opened,  will  not  prevant  the  collector  from  selling  the  entire  estate  Maharaja 
Rajendra  v.  Durga  Kumivar  7  W.  R.  154. 

Description  of  the  Property  in  the   3ale  notification.— A 

notice  contained  the  following  specifications,  "  Rampur,  Moafi,  Khanapur, 
Begrajpur,  Ijmaali  share  after  deduction  of  the  share  separated."  The 
Towji  (lumber  was  given  5488,  the  Sadder  jama  of  the  share  to  be  *sold 
Rs,  224-14  and  the  Sadder  jama  of  the  whole  Estate  Rs.  370-10.  Held 
that  this  was  a  sufficient  compliance  with  the  provisions  of  the  Act. 
Dilchand  v,  Baijnath  8C.  W.  N.  337  So  where  in  a  notice  issued  under 
section  13,  the  details  of  the  shares  about  to  be  sold  were  fully  given 
but  certain  separate  account  shares  which  were  excluded  were  not  men- 
tioned, but  it  was  explained  in  a  note  at  the  foot  of  the  notice,  that 
"  when  in  certain  columns  of  the  notice  there  is  an  entry  that'  only  a 
share  is  to  be  sold,  there  it  ought  to  L^  understood  that  there  is  a 
separate  Recount  in  respect  of  such  a  share  and  other  share  or  shares  will  be 
exempted  from  sale  "  and  in  the  notice  in  question  there  was  such  an  entry 
in  the  column  mentioned  :  Held  that  the  Provisions  of  section  13  had  been 
complied  with.     Ltevoandan  v.  Manbodh  8C.  W.N.  757.  ? 

Nature  of  purchasers  right. — The  purchaser  of  a  share  of  an  estate, 
does  not  acquire  it  free  from  incumbrances  as  the  purchaser  of  an  entire  estate 
does.  Where  the  share  of  an  estate  is  sold  under  section  13  Act  XI  of  1859 
for  arrears  of  revenue  due  in  respect  of  that  share,  the  purchaser  does  not 
acquire  it  free  of  incumbrances  or  with  the  right  to  avoid  under  tenures 
Kashi  Nath  v.  Banku,  12  W.  R.  440,  Madhub  v.  Promotha  Nath  20  W.R.  264, 
So  the  sale  of  a  share  of  an  estate  for  arrears  of  revenue  under  the  provisions 
of  Act  XI  of  1859,  does  not  affect  wholly  or  in  part  a  valid  makurari  lease 
of  lands  comprised  in  the  estate,  notwithstanding  the  fact  that  the  lease 
is  held  by  some  of  the  defaulting  proprietors  of  the  share  sold  having  a 
fractional  proprietory  interest  therein.  Afzvl  Hossein  v.  Rajbuns  Sahai,  I.  L. 
R.,  30Cal.,  1071. 

A  recorded  proprietor,  however,  who  under  the  provieions  of  section  14, 
purchases  the  share  in  arrear  by  paying  the  whole  arrear  due  from  such  share, 
gets  the  usual  certificate  and  has  the  same  rights  as  if  he  had  purchased  at 
a  sale  and  he  is  excluded  from  the  operation  of  section  53.  He  therefore  ac- 
quires the  share  free  from  encumbrances. 

Effect  of  Lis  Pendens — A  decree  was  obtained  for  sale  of  a  mortgaged 
property  being  a  share  of  an  estate  on  the  3 1st  of  August  1889.  In  execution 
of  that  decree  the  property  was  purchased  by  the  Plaintiff  on  the  11th  December 
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1891  and  the  sale  was  confirmed  on  the  5th  of  March  1892.  Meanwnile,  pending 
the  execution  proceedings,  a  larger  share  of  the  estate  including  the  share 
mortgaged  was  purchased  by  the  defendant  at  a  revenue  sale  on  30th 
September  1891  which  sale  was  confirmed  on  the  11th  March  1892  In  a  suit 
instituted  by  the  .plaintiffs  for  possession  of  the  property  purchased  by  them 
the  defendants  having  questioned  the  validity  of  the  mortgage  decree  and 
contended  that  they  were  not  bound  by  it,  not  being  parties  thereto  and 
having  in  the  alternative  claimed  the  right  to  redeem  the  mortgaged  property  : 
Held  that  t£e  <defendants»were  bound  by  the  mortgage  decree,  the  principle, 
of  lis  pendtns  applying  to  the  case.  Held  also,  that  the*  defendant, paving 
purchased  a  share  of  an  estate  at  a  revenue  sale  held  under  the  provisions  of 
sectipns  13  and  54  of  the  Sale  Law,  acquired  it  subject  to  the  mortgage  which 
they  were  boumd  in  law  to  discharge  before  the  sale  in  execution  of  the  mort- 
gage decree  had  actually  taken  place,  or  before,  at  any  rate,  thai  sale  had 
been  confirmed  on  the  5th  of  March  1892  ;  and  that  having  failed  to  do  so, 
and  thore  being  no  equities  to  the  contrary,  their  right  of  redemption  was 
extinguished.—  Harsanker  v.  Shew  Gobind,  I.  L.  R.,   26  Cal.,  |966,  S.  C.    4  C. 

W.  N.  317. 

j 

14.     If  in  any  case  of  a  sale  held  according  to  ths 

provisions  of  the  last  preceding  sec- 
Entire  estate  may  be        ,  .  '       . 

sold   under    certain     tion,  the  highest    oiler  for  the  share 

conditions.       »  '     ~ 

■  exposed    to  sale   shall  npt  equal  the 

amount  of  avrear  due  thereupon  to  the  date  of  sale, 
the  Collector  or  other  officer  as  aforesaid  shall  stop 
the  sale,  and  shall  declare  that  the  entire  estate  will 
be  put  up  to  sale  for  arrears  of  revenue  at  a  future 
date,  unless  the  other  recorded  sharer  or  sharers,  or 
one  or  more  of  them,  shall  within  ten  days  purchase 
the  $hare  in  arrear  by  paying  to  Government  the 
whole  arrear  due  from  such  share.  If  such  purchase 
be  completed,  the  Collector  or  other  officer  as  afore- 
said shall  give  such  certificate  and  delivery  of  posses- 
sion as  are  provided  for  in  Sections  28  and  29  of  this 
Act,  to  the  purchaser  or  purchasers,  who  shall  have 
the  same  rights  as  if  the  share  had  been  purchased  by 
him  or  them  at  the  sale.  If  no  such  purchase  be 
made  within   ten  days  as   aforesaid,  the  entire  estate 
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shall  be  sold,  after  notification  for  such  period  and 
publication  in  such  manner  as  is  prescribed  in  Section 
6  of  this  Act. 

Within  ten  days.  The  words  within  tendays  in  this  Section  should  on, 
the  analogy  of  section  9  Act  X  of  1897  ekclude  the  day  on  which  the 
declaration  is  published  in  open  court  and  include  the  tenth  day.  Board's 
Circular  Order  No.  8  of  March  1899.  The  "  ten  days  "  in  section  14  run 
from  the  time  when  notice  of  the  collector's  orHer  is  given  tli'  the  other 
cosharms  and  not  from  the  date  of  sale.  Gossain  Ghutterbhooj  v.  Ishri 
Mul,  I.  L.  R,,  21  Cal.,  844.  An  objection  as  to  the  irregularity  of  notice 
under  this   section  comes   within  the  scope  of  section  33.  Ibid.  * 

Certificate  to  the  purchaser  Where  an  estate  was  divided  into  ceve- 
ralshares  and  one  of  them  was  left  as  the  ijmali  Kalam  and  for  others  separate 
accounts  had  been  opened  with  the  collector,  and  the  owner  of  the  ijmali 
Kalam  having  failed  to  pay  their  share  of  the  revenue  it  was  put  up  to  sale 
.but  could  not  fetch  a  price  sufficient  to  cover  the  sum  in  arrears  and  each  of 
the  co-sharers  paid  the  entire  amount  of  the  arrears  separately  arid  the 
collector  issued  a  certificate  of  sale  jointlv  to  them, :  Held  that  the  different 
sharers  should  be  entitled  to  equal  shares  in  the  purchased  estate  ;  that  there 
being  no  evidence  to  shew  how  the  collector  made  up  the  arrears  from  the 
fund  which  the  parties  respectively  advanced,  the  presumption  was  that  the 
collector  took  frojn  each  of  the  funds  an  equal  share.  Debt  Prosa.ld  v. 
Akljo  Koer,  4  C.  W.  N„  465. 

15.     If  any   recorded    proprietor  or  co-partner  of 
an   estate  shall     deposit     with    the 

Deposit  for  the  pro- 

tection  of  an   estate     Collector  money,      or     Government 

from  sale.  .    .  .  ,  1  ., 

securities,  endorsed  and  made  pay- 
able to  the  order  of  the  Collector,  and  shall  sign  an 
agreement  pledging  the  same  to  Government  by  way 
of  security  for  the  jama  of  the  entire  estate,  and  au- 
thorising the  Collector  to  apply  to  the  payment  of 
any  arrear  of  revenue  that  may  become  due  from  that 
estate,  the  whole  or  any  portion  of  the  said  money  or 
securities  that  may  be  necessary  for  that  purpose, 
then,  in  the  case  of  any  arrear  of  revenue  due  from 
the  said  estate  not  being  paid  before  sunset  of  the 
latest   day   of  payment  fixed   under  Section  3  of  this 
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Act,  the  Collector  shall  apply  to  the  payment  of 
such  arrear  the  said  money  or  securities  or  such  part 
thereof,  or  of  any  interest  due  on  the  said  seaurities, 
as  may  be  necessary  ;  and  for  this  purpose  the  Collec- 
tor shall  first  '  apply  any  money  that  may  be  in  his 
hands  and  any  interest  that  may  be  due  upon  such 
securities,  and  may  then  sell  and  transfer  the  s*ecuri-^ 
ties,  for  any  balance  that  may  remain.  And  so  long  as 
any  money  or  securities  as  aforesaid,  sufficient  to  cover 
anjr  arrear  that  may  fall  due,  shall  remain  and  be  avail- 
able as  aforesaid,  the  estate  for  the  protection  of  which 
the  said  deposit  was  made  shall  be  exempted  from  sale 
for  arrears  of  revenue.  All  monies  and  securities  so  - 
deposited  shall  be,  exempt  from  attachment  otherwise 
than  in  execution  of  a  decree  of  a  Civil  Court.    I 

Free  payable  on  application.    See  section  59. 

Object  Ot  the  section.  "  In  order  to  afford  landholders  particularly 
absentees  facilities  in  guarding  against  the  accidental  sale  of  their  estates  for 
arrears  of  revenue  b°y  reason  of  the  neglect  or  fraud  of  their  agents,  recoMed 
proprietors  or  copartners  of  estates,  are  empowered  to  deposit  with  the 
collector  money  or  Government  securities  endorsed  and  made  payable  to  the 
order  of  the  collector  at  the  same  time  signing  an  agreement  pledging  the 
same  to  the  Government  by  way  of  security  for  the  revenue  of  the  entire 
estate  and  anthorizing  the  Collector  to  apply  them  to  the  payment  of  any 
revenue  that  may  became  due  therefrom.  In  case  of  arrears,  the  "  "  Collector 
is  to  apply  to  its  payment  the  money  and  any  interest  due  upon  the  securities  ; 
and  if*  a  balance  then  remain,  he  is  to  sell  the  securities  and  apply  the 
proceeds  to  its  discharge.  So  long  as  funds  are  there  in  hand  to  cover  any 
arrear  that  may  accrue,  the  estate  is  exempt  from  sale." — Field's  Introduction 
to  the  Regulations  of  Bengal  Code  Section  130. 

16.     It  shall  be    competent   to  the  person  making 
a  deposit  under  the  provision  of  the 
dyp^rawal  of   the     last  preceding  section,  or  his  repre- 
sentative or  assignee,  at  any  time  to 
withdraw  the  deposit  and  to  revoke  the  pledge  of  the 
same. 

4 
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Fees  payable  on  application,  see  section  59. 

17.  No  estate   held    under   attachment  .vby   the 

revenue  authorities   otherwise   than 

Estates  under  attach-       i  i  r  •      v    •    i  h        ;a 

ment.  by   order   of  a  judicial    authority, 

shall  be  liable  to  sale  for  arrears 
accruing  whilst  it  was  so  held  under  attachment.  And 
r,no  estate  held  under  attachment?  or  managed  by  a 
revenue  officer,  in  pursuance  of  an  order  of  a  judicial 
authority,  shall  be  liable  to  sale  for  the  recovery  of 
arrears  of  revenue  accruing  during  the  period  of  ssich 
attachment  or  management  until  after  the  end  of 
the  year  in  which  such  arrears  accrued. 

Estate  held  under  attachment.— A  prohibitory  order  under  the  Cess 
Act  1880  forbidding  payment  of  rent  to  any  person  but  the  Collector  uritil  the 
afrnount  due  for  road  cess  is  satisfied  and  giving  priority  to  the  claim  for  road 
cess  over  any  demand  or '  claim  other  than  the  demand  for  Government 
revenue '  is  both  in  form  and  substance  an  attachment.  Govinda  Lall  v. 
Eamjanam,  I.  L.  R.,  21  Cal.,  70  P.  C  at  p.  80. 

18.  It  r  shall  be    competent   to    the    Collector  or 

other    officer    as    aforosaid,    at   any 

Estates   may  be  spe- 

daily  exempted  from     time  before   the  sale  or  an  estate  or 
share    of  an    estate  shall  have  com- 
menced,   to    exempt   such   estate  or  share  from  sale  ; 
and  in  like  manner  it  shall  be  competent  to  the  Com- 
missioner of  Revenue,    at  any  time  before  the  sale  of 
an  estate  or  share  of  an  estate  shall  have  commenced, 
to  exempt  such  estate  or  share  from  sale,  by  a  special 
order  to  the  Collector  or  other    officer  as   aforesaid  to 
that   effect   in    each  case  ;  and   no  such  sale    shall  be 
legal  if  held  after  the  receipt  of  such  order  of  exemp- 
tion.    Provided,    however,    and  it  is   hereby  enacted, 
that   the    Collector   or  other  officer 
as   aforesaid,    or  the  Commissioner, 
shall   duly   record   in   a   proceeding    the   reason   for 


Sec.  18,]  ,        ACT   XI    OF    1859.  »        27 

•» 

granting  such  exemption;  and  provided  also  that 
an  order  for  exemption  so  issued  by  the  Commis- 
sioner shall  not  affect  the  legality  of  a  sale  which 
may  have,  taken  place  before  the  receipt  by  the 
Collector  or\>ther  officer  as  aforesaid  of  the  order  of 
exemption. 

Exempt  2rom  Sal.©.  In  a  suit  to  set  aside  a  sale  for  arrears  of*  Govern- 
ment revenue  held  on  the  26th  March  1879  it  was  alleged  as^grounds  for  setting 
aside  the  sale  that  arrears  had  been  paid  into  the  Collector's  Treasury  on  the 
previous  day  and  a  receipt  granted  for  it,  and  that  according  to  the  "Custom 
which  had  prevailed  in  the  collectorate  of  the  District,  on  payment  of  arrears 
being  so  made  the  property  had  always  been  exempted  from  sale,  hejji  the  sale 
was  valid  as  no  order  had  been  made  by  the  collector  in  writing  exempting 
the  property  from  sale  under  section  18,  mere  payment  of  arrears  into  the 
treasury  without  an  order  under  section  18,  not  having  in  itself  the  effect  of 
exempting  the  property  from  sale.  Gobind  Chunder  v.  Shirajunessa.  13- 
C.  L.  R.,  1  ;  a  collector's  order  under  section  18  for  exempting  an  estate  from 
sale,  must  be  an  absolute  exempjtJon  and  not  an  order  having  effect  as  an 
exemption  or  not  according  to  what  may  happen  or  be  done  afterwards. 
It  must  not  depend  on  an  act  which  may  or  may  not  be  performed.  Gouri 
SanHr  v.  Janli,  I.  L.  R.,  J  7  Cal.,  809  P.  C.  The  plaintiff  and  the  defendants 
were  sharers  in  a  certain  estate,  the  plaintiff  being  owner  of  a  joint  share 
ar?d  the  defendants  the  owners  of  the  other  shares  in  respect  of  which 
separate  accounts  had  been  opened  in  the  collector's  registers.  The  plaintiff 
in  March  1890  made  default  in  the  payment  of  Government  revenue  for  their 
share  and  it  was  advertised  to  be  put  up  for  sale  on  the  18th  September  1890 
under  sections  6  and  13  of  Act  XI  1859  for  recovery  of  the  amount  due 
Rs.  18-6  "  ,  On  the  16th  of  September  the  plaintiff  paid  into  the  treasury 
of  the  collectorate,  the  amount  of  arrears  due  and  made  an  application  that 
the  joint  share  might  be  exempted  from  sale  ;  receipts  were  given  for  the 
amouift  paid  in,  but  no  order  was  made  on  the  application  and  the  share  was 
not  exempted  from  sale.  On  the  18th  September  the  joitfb  share  was  put  up 
for  sale,  but  there  being  no  bidder  the  sale  was  postponed  and  on  the  same 
day  the  collector  made  an  order  under  section  14  Act  XI  of  1859  that  unless 
the  arrears  were  paid  by  the  other  shares  (the  defendants)  within  ten  days, 
the  whole  estate  would  be  put  up  for  sale.  Notices  of  this  order  provided 
for  by  a  rule  made  under  the  Act  by  the  Board  of  Revenue  were  given  to  the 
serving  peon  on  the  2nd  October  for  service  on  the  defendants  and  the  arrears 
were  paid  in  by  some  of  the  defendants  on  the  4th  and  by  others,  on  the  7th 
October  and  eventually  the  collector  acting  under  section  14  of  the  Act,  granted 
on  the  5th  December  a  certificate  of  purchase,  and  gave  delivery  of  possession 
to  the  defendants.     The  plaintiffs  appealed  to  the  Commissioner.     But  their 
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appeal  was  rejected  on  the  10th  March  1891.  In  a  suit  for  a  declaration  that 
the  proceedings  taken  by  the  collector  under  section  14  of  the  Act  were 
illegal  :  Held  that  the  collector  not  having  exempted  the  sha***  from  sale, 
the  payment  by  the  plaintiff  of  the  arrears  on  the  16th  September  was  no 
bar  to  the  proceedings  taken  under  section  14  of  the  Act.  Gossain  Chuttorbhooj 
v.  Ishri  Mvly  1.  L.  R.,  21  Cal.,  844. 

It  shall  be  competent  to  the  collector.  The  consderations  for  the 
exercise  of  this  discretion  are  thus  described  by  the  Board  of  Revenue  : — The 
law  of  nummary  sale  for  recovery  of  arrears  of  revenue  is  a  necessary  evil,  but 
'an  evil,  nevertheless.  One  of  the  cardinal  objections  to  it  is  that,  in  order  to 
secure  the  public  revenue,  it  unavoidably  places  in  the  hands  of  an  unscrupu- 
lous proprietor  the  power  of  letting  his  estate  go  to  sale  for  the  express  pur- 
pose of  avoiding  the  tenures  and  liens  with  which  he  or  his  predecessors  have 
encumbered  it,  and  thus  of  realising  under  such  a  sale  (carrying  with  i't  the 
peculiarly  favourable  conditions  of  a  revenue  sale)  a  price  higher  than 
he  would  be  likely  to  obtain  in  the  open  market  ;  in  other  words,  cl  appro- 
priating to  himself  a  second  time  the  market  value  of  all  interests  which  he 
has  already,  by  his  own  acts,  transferred  to  others,  in  addition  to  the  value 
of  the  interest  which  he  has  reserved  to  himself,  which  only  could  be  trans- 
ferred by  private  sale,  or  would  pass  in  a  frrced  sale;  held  by  the  Civil  .Court 
on  account  of  the  proprietor.  It  is  the  plain  duty  of  the  Revenue  Officers 
of  Government  to  defeat  any  such  schemes  by  every  means  which  the  law 
places  at  their  disposal  rather  than  to  encourage  and  assist  them." — (Board's 
Miscellaneous  Proceedings  of  9th  June  1883,  No.  108,  Collection  7,  File  172 
of  1883).     Sale  Law  Manual  p.  25.  a  o 

19.  Sales  shall  ordinarily  be  made  by  the  Collec- 

tor  or   other  officer   as  aforesaid  in 

Sate    where  to     be      ^     j^      Revenue     0ffice     at    the 

Sadar  Station  of  the  district ;  pro- 
vided, however,  that  it  shall  be  competent  to  the 
Board  of  Revenue  to  prescribe  a  place  for  holding 
sales  other  than  such  Office  whenever  they  shall  con- 
sider it  beneficial  to  the  parties  concerned. 

20.  In  case  the  Collector  or  other  officer  as  afore- 
Adjoumment       of     said  sna^    be  unable   from   sickness, 

sale8,  from  the  occurrence  of  a  holiday,  or 

from  any  other  cause,  to  commence  the  sale  on  the  day 
of  sale   fixed  as  aforesaid  ;   or   if,   having  commenced 
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it,  he  be  unable,  from  any  cause,  to  complete  it ; 
he  sha.ll  be  competent  to  adjourn  it  to  the  next  day 
following  not  being  Sunday  or  other  close  holiday 
recording  his  reasons  for  such  adjournment,  forward- 
ing a  copy  *  of  such  record  to  the  Commissioner 
of  Revenue,  ,and  announcing  the  adjournment 
by  writter>  proclamation  stuck  up  in  his  Cutcherry  • 
and  so  on,  from  day  to  day,  until  he 'shall  be^*able 
to, commence  upon,  or  to  complete  the  sale ;,  but, 
with  the  exception  of  adjournments  so  made,  , 
recorded,  and  reported,  each  sale  shall  invariably 
be  made  on  the  day  of  sale  fixed  in  the  manner 
aforesaid. 

Competent  to  adjourn.  A  sale  notification  under  Act  XI  of  1859  was 
affixed  in  the  places  directed  by  the  Act  on  the  2nd  of  May  1879,  and'  it 
specified  the  31st  May  as  the  day  fixed  for  the  sale.  The  31st  being  a  holiday 
and  the  following  day  a  Sunday,  the  Collector  professing  to  act  under  section  ■> 
20  of  the  Action  the  26th  May,  issued  a  notification  that  the  sale  should  be  ' 
held  on  the  2nd  June,  and  the  sale  was  so  held.  Held  that  the  original  noti- 
fication was  bad  in  as  much  as  the  day  specified  therein  for  the  sale  was 
not  30  days  as  required  by  section  6  of  the  Act  from  the  notification  being 
affixed,  and  that  the  defect  was  not  cured  by  the  subsequent  n&tification 
professedly  made  under  section  20.  Bal  Mukund  v.  Toiroodhin,  11  C.  L. 
R.,  466,  S.  C.  I.  L.  R.,  9  Cal.,  271. 

21.     On  the  day  of  sale  fixed  according  to  Section 
6  of  this  Act,  sales  shall    proceed  in 

Order  of  selling.  , 

regular  order ;  the  estate  to  be  sold 
bearing  the  lowest  number  on  the  tauzi  or  register  in 
use  in  the  Collectors  Office  of  the  district  being  put 
up  first,  and  so  on,  in  regular  sequence  ;  and  it  shall 
not  be  lawful  for  the  Collector  or  other  officer  as 
aforesaid  to  put  up  any  estate  out  of  its  regular  order 
by  number,  except  where  it  may  be  necessary  to  do 
so  on  default  of  deposit,  as  provided  in  Section  22  of 
this  Act. 
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22.  -The  party  who  shall  be  declared  the  purchaser 

of  an  estate    or   share  of  an   estate 

Deposit  on  account  of  .  t  it  i  «  .  -, 

purchase  money.  at  any  such  public  sale  as  aforesaid, 

shall  be  required  to  deposit  imme- 
diately, or  as  soon  after  the  conclusion  of  the  sale 
of  the  estate  or  share  as  the  Collector  or  other  Officer 
as  aforesaid  may  think  necessary,  either  in  cash, 
Ban.k  of  Bengal  Post  Bills,  curinency  notes  or 
Government  Securities  to  be  valued  at  the  market 
rate  of  the  day,  duly  endorsed,  twenty-five  per  cent, 
on  the  amount  of  his  bid  ;  and  in  default  of  such 
deposit,  the  estate  or  share  shall  forthwith  be  put  up 
again  and  sold. 

23.  The  full  amount  of  purchase-money  shall  be 
>    ,     ,  ,  made  good  By  the  purchaser  before 

Full  payment  of  pur-  °  °  x  • — 

chase-money.  sunset    of  the    thirtieth    day    from 

that  on  which  the  sale  of  "the  estate 
or  share  of'  an  estate  bought  by  him  took  place, 
reckoning  that  day  as  one  of  the  thirty  ;  or  if  the 
thirtieth  day  be  a  Sunday  or  other  close  holiday,  then 
on  Xhe  first  office  day  after  the  thirtieth  ;  and  in 
default  of  payment  within  the  prescribed  period  as 
aforesaid,  the  deposit  shall  beforfeited  to  Govern- 
ment, the  estate  oc  share  shall  be  resold,  and,  the 
defaulting  purchaser  shall  forfeit  all  claim  to  the 
estate  or  share,  or  to  any  part  of  the  sum  for  wnich 
it  may  subsequently  be  sold.  And  in  the  event  of 
the  proceeds  of  the  sale  which  may  be  eventually 
consummated  being  less  than  the  price  bid  by  the 
defaulting  bidder  aforesaid,  the  difference  shall  be 
leviable  from  him  by  any  process  authorised  for  realis- 
ing an  arrear  of  public  revenue,   and   such   difference 


Sec.  24]        ,  ACT   XI   0F    1359.  31 

shall  be  taken  and  considered  to  be  a  part  of  the 
purchase-money,  and  shall  be  dealt  with  in  the  manner 
hereinafter  prescribed  for  the  disposal  thereof. 

Default  during  30  days  Of  grace.  "  On  an  enquiry  from  a  Commi- 
ssioner as  to  whether  it^is  competent  to  a  Collector  to  sell  for  arrears,  an  estate 
on  which  an  arrear  may  have  accrued,  and  a  latest  date  of  payment  passed 
during  the  30  days'  grace  allowed  to  an  auction-purchaser  by  this  section,  the 
Board  held  tTiat'the  properVourse  in  such  cases  is  to  sell  the  estate  at  tile  risk  of, 
the  bidder  at  the  first  sale,  and  then  to  proceed  against  him* for  the  amoynt  by 
which  the  sum  realised  at  such  second  sale  might  have  fallen  short  of  his 
bid  at  the  first  sale,  and  afterwards  if  necessary,  to  proceed  under  section  15, 
Act  VII.  (B.  C.)of  1868  (now  section  5,  Act  I  (B.  C.)  of  1895)  against  the 
original  proprietor  for  the  difference  between  the  total  amount  revised  and 
original  arrear. — (Board's  Miscellaneous  Proceedings  of  29th  July  1870, 
No.  101.)"     Sale  Law  Manual  p.  29. 

Realisation  of  the  difference.  A  question  arose  whether  the  differ- 
ence of  the  amounts  of  the  first  and  second  sale  should  be  realised  under  this 
section  on  the  application  and  at  the  expense  of  the  defaulting  proprietors,  -pr 
whether  the  recoveries  of  the  differences  should'  be  made  at  the  expense  of 
Government.  The  Board  held  that  this  section  does  not  require  the  Collector  to 
levy  the  difference  8uo  motu.  When  the  law  declares  the  difference  to  be  levi- 
able *as  an  arrear  of  revenue  this  merely  defines  the  procedure  by  which  it  can 
be  levied  and  does  not  amount  to  an  instruction  to  the  Collector  to  levy  it. — 
(Boards  Miscellaneous  Proceedings  of  2nd  March  1889,  No.  68,  Collection  7 
File  94  of  1889)." 

24.  When  default  is  made  in  the  payment  of 
purchase-money,  a  notification  of 
the  intended  resale  shall  be  publish- 
ed for  the  period  and  in  the  manner  prescribed  in 
Section  6  of  this  Act,  but  such  notification  shall  not 
be  published  until  the  expiration  of  three  clear  days 
after  the  day  on  which  the  default  shall  have  occurred  ; 
and  if  the  payment  or  tender  of  payment  of  the 
arrear  on  account  of  which  the  estate  or  share  was 
first  sold,  and  of  any  arrear  which  may  have  subse- 
quently become  due  shall  be  made  by  or  on  behalf  of 
the  proprietor  of  the  estate  or  share  before  sunset  of 
the  third  day,  the  issue  of  the  notification    of  re-sale 
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shall  be  stayed.  The  rules  contained  in  the  last 
preceding  section  shall  be  applicable  to  eve-y  such 
re-sale.  Provided  that,  if  default  of  payment  of 
purchase -money  shall  occur  more  than*  once,  the 
amount  to  be  recovered  from  the  defaulting  bidders 
shall  be  the  difference  between  the  highest  bid  and 
the  proceeds  of  the  sale  eventually  consummated, 
whic'h  amount  may  be  levied  in  manner  aforesaid 
from  any  of  the  defaulting  bidders  to  the  extent  of  the 
amount  by  which  his  bid  exceeds  the  amount  realised. 

Defaulting"  bidders.  If  the  full  amount  of  the  purchase  money  be  not 
made  good  before  the  sunset  of  the  thirtieth  day  from  the  date  of  sale,  the 
deposit  made  under  section  22  shall  be  forfeited  to  Government  and  the 
property  resold,  and  in  the  event  of  the  proceeds  of  the  sale  being  less  than 
the  amount  of  bid  of  the  defaulting  bidder,  the  difference  shall  be  leviable 
from  him.  Before  the  second  sale  a  notification  i.nder  section  6  shall  be 
published,  but  if  within  three  clear  days  from  the  date  of  the  default  of  the 
bidder,  the  defaulting  proprietor  pays  or  tenders  payment  of  the  arrear 
on  account  of  which  the  estate  or  share  was  first  sold  andt  of  any  arrear 
which  may  havq  subsequently  become  due,  the  resale  shall  be  stavea.  If 
more  than  two  sales  take  place  the  difference  to  be  levied  from  the  defaulting 
bidders  is  to  be  the  difference  between  the  highest  bid  and  the  price  ulti- 
mately fetched  and  this  difference  is  to  be  apportioned  between  the  several 
defaulting  bidders.  Suppose  at  the  first  sale  A  bids  for  Rs.  1000  and  at  the 
second  sale  B  bids  for  Rs.  900  and  the  third  sale  is  consummated  for  Rs.  800. 
Then  the  difference  between  the  highest  bid  and  the  price  ultimately  fetched 
is  Rs.  200.  The  difference  between  the  ultimate  price  and  B's  bid  is  Rs.  100 
B  has  therefore  to  pay  Rs.  100.  The  difference  between  the  ultimate  price 
and  A's'bid  which  is  the  highest  is  Rs.  200,  but  as  B  has  to  pay  Rs.  100,  A 
has  to  pay  Rs.  100  only. 

25.  This  section  has  been  repealed  and  re- 
placed by  the  following  section  2,  Act  VII  (B.  C.) 
of  1868  :— 

It  shall  be  lawful  for  the  Commissioner  of  Revenue 

to  receive  an  appeal  against  any  sale 

Appe^llse*gain8t  made  under  this  Act  or  the  said  Act 

XI  of  1859,  so  that  such   appeal  be 

preferred  to  such  Commissioner  on  or  before  the    six- 
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tieth  day  from  the  date  of  sale,  reckoning  as'  in  sec- 
tion 23*  of  the  said  Act  XI  of  1859,  or  be  presented 
to  the  Collector  or  other  officer  duly  authorised  to 
hold  sales  u%der  the  said  Act  for  transmission  to  the 
Commissioner,  6n  or  before  the  forty-fifth  day  from 
the  day  of  sale,'  reckoning  as  aforesaid,  and  not  other- 
wise.  And  the  Commissioner  shall  be  competent,  * 
in  every  case  of  appeal  so  preferred,  to  annul  any 
sale  of  an  estate  or  share  of  an  estate  made  under 
this  Act  or  Act  XI  of  1859,  which  shall  appear  to 
him  not  to  have  been  conducted  according  to  the  pro- 
visions of  the  said  Acts,  awarding  at  the  same  time 
to  the  purchaser  a  payment  from  the  proprietor  of 
compensation  for  Jiis  loss,  if  the  sale  shall  have  been 
occasioned  by  the  neglect  of  the  proprietor,'  such 
compensation  not  to  exceed  the  interest,  at  the  • 
highest  rate  of  the  current  Government  Securities, 
oh  the  amoant  of  deposit  of  balance  of  purchase- 
money  during  the  period  of  its  being  retained  in  the 
Collector's  Office  ;  and  the  order  of  the  Commissioner 
shall  in  such  cases  be  final. 

Repeal — "This  section  is  repealed  by  Beng.  Act  VII  of  1868,  but  is  re- 
enacted  with  an  extension  of  time  for  appealing  and  some  other  variation  by 
section  2  of  the  Act  of  1868."  Per  Lord  Macnagljten  in  Gobind  Lativ.  Rpm 
Janam',1.  L.  R.,  21  Calc,  70  P.  C.  at  page  81. 

Annulment  of  Sales.  "  It  is  necessary  to  read  sections  25,  26  and  33  of 
Act  XI  of  1859  together.  These  sections  are  not  new  but  are  re-enactment 
of  sections  17,  18  and  24  of  Act  I  of  1815,  with  some  additions  to  the  latter 
section.  The  object  of  the  sale  law  is  to  give  a  title  to  the  purchaser  which 
shall  not  be  open  to  challenge  by  any  body  :  hence  it  fences  about  the  auction 
purchaser  against  any  claims  of  the  defaulter  or  others,  and  provides  another 
remedy  for  them  should  auy  one  have  suffered  injury  by  the  sale.  The  only 
ground  on  which  a  revenue  sale  can  be  set  aside  is,  as  we  see  from  section  25 
of  the  Act  "  on  the  score  of  irregularity  in  conducting  the  sale,  "  and  then  the 
Commissioner  on  a  petition  of  appeal  presented  to  him  within  fifteen  days 
(now  sixty  days)  of  the  sale  can  set  it  aside.  The  terms  of  the  petition  however 
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need  not  be  limited  to  pointing  out  any  irregularities.  It  may  set  forth  any 
other  cause  for  setting  the  sale  aside  ;  it  may  disclose  a  case  of  hardship  or 
injustice,  where  no  irregularity  in  conducting  the  sale  exists,  for  instance  that 
the  sale  has  taken  place  where  no  arrear  is  actually  due,  and  under  such 
circumstances  the  Government,  under  the  provisions  of  section  26  may  set 
aside  the  sale.  If  the  Commissioner  will  <not  interfere  to  set  aside  the  sale, 
the  party  who  considers  himself  aggrieved  may  bring  an  action  in  the  Civil 
Court  under  section  33  of  the  Act,  and  mayaek  to  have  it  set  aside  on  the 
score  of  irregularity  and  the  Court  may  set  it  asidtf  on  proof  6f  tlie  existence 
of  such  irregularity  and  of  substantial  injury  caused  to  the  plaintiff  by  such 
irregularity.  Such  suit  must  be  brought  within  one  year  (see  Art  12  (c) 
Schedule  II  of  the  Indian  Limitation  Act)  from  the  date  of  the  sale  becoming 
final  and  conclusive  as  provided  in  section  27  of  the  Act.  If  therefore,  no 
irregularity  producing  substantial  injury  is  pleaded,  a  Civil  Court  cannot  enter 
tain  an  action  to  set  aside  a  sale  for  arrear  of  revenue  ;  and  the  only  course 
open  to  a  party  who  considers  himself  to  be  injured  by  the  sale  of  his  property, 
should  the  "  Commissioner  under  section  25  or  the  Government  under  section 
26  refuse  to  interfere,  is  by  a  suit  for  damages  as  provided  for  in  the  latter 
part  of  section  33."     Woomesh  Ghunder  v.  Ishamatulla,  8  W.  R.,  439  C.  R. 

26-     It  shall  be. competent" Co  the  Commissioner  of 
•     Revenue,  on  the  ground  of  hardship 
£$$%%.0t  Sale '"     or   injustice,   to  suspend  tne  passing 
of  final  orders  in  any  case  of  appeal 
from  a  sale,  and  to  represent  the  case    to    the    Board 
of  Revenue,    who,  if  they  see  cause,  may  recommend 
to  the  local  Government  to  annul  the    sale  ;   and  the 
local  Government  in  any  such  case  may  annual  the  sale 
and  cause  the  estate  or  share  of  an  estate  to  be  restor- 
ed to  Ihe  proprietor*  on  such  conditions   as   may  *  ap- 
pear equitable'  and  proper. 

May  recommend  to  the  Local  Government.  The  condition 
precedent  for  making  such  a  recommendation  is  that  an  appeal  is  pending 
before  the  Commissincr. 

The  competency  of  the  Board  and  Government  to  take  action  for  annulling 
a  sale  under  this  section,  depends  on  the  Commissioner  having  suspended  the 
passing  of  final  orders  in  any  case  of  appeal  before  him,  and  having  represen- 
ted the  case  to  the  Board.  Such  a  representation  can  only  be  made  if  an 
appeal  against  the  sale  is  pending  before  the  Commissioner. — (Board's  Miscella- 
neous Proceedings  of  9th  June  1883,  No.  108,  Collection  7,  File  172  of  1883)." 

Sa'e  Law  Manual  p.  32. 
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If  the  Commissioner  does  not  think  fib  to  exercise  his  powOr  under  this 
section  and  dismisses  the  appeal  for  the  annulment  of  the  sale  of  an  estate, 
the  sale  becomes  final,  and  neither  the  Board  nor  the  Government  has  any 
jurisdiction  to  interfere  with  it. — (Board's  Miscellaneous  Proceedings  of  4th 
July  1885,  No.  299,  Collection  7,  File  249  of  1885)." 

Sale  Law  Manual  p.  32.  , 

27.  All   sales  of  which  the  purchase-money  has 

been  paid  up  as  pres3ribed  in  Section 

Sales  when^finM.  *  _         •  ,  '       .        , 

23  ot  this  Act  and  against  which 
no  appeal  shall  have  been  preferred,  shall  be  final  and 
conclusive  at  noon  of  the  sixtieth#  day  from  the  day 
of  sale,  reckoning  the  said  day  of  sale  as  the  first 
of  the  said  sixty#  days.  And  sales  against  which  an 
appeal  may  have  been  preferred,  and  dismissed  by  the 
Commissioner,  shall  be  final  and  conclusive  from  the 
date  of  such  dismissal,  ift  more  than  sixty#  days  from 
the  day  of  sale,  or  if  less,  then  at  noon  of  the  sixtieth* 
day  as  above  provided. 

28.  Immediately  upon  a  sale  becoming  final  and 

conclusive,    the    Collector    or   other 

Certificate  of  sales.  .  •.-- 

officer  as  aforesaid  shall  give  to  the 
purchaser  a  certificate  of  title  in  the  form  prescribed 
in  Schedule  A  annexed  to  this  Act.  And  the  said 
certificate  shall  be  deemed  in  any  Court  of  Justice 
sufficient  evidence  of  the  title  to  the  estate  or  sharp 
of  an  estate  sold  being  vested  in  the  person  or  persons 
named  from  the  date  specified  ;  and  the  Collector  shall 
also  notify  such  transfer  by  written  proclamation  in 
his  own  office,  and  in  the  Courts  of  the  Munsifs  and 
Police  thanas  within  whose  jurisdictions  any  part  of 
the  estate  or  share  sold  shall  be  situated. 

Certificate  of  title. — This   section   is   to  be   read   with    section   8  Act  VII 
(B.  C.)   of  1868   which  provides   that  "every  certifiate  of  title  which  may  be 

*  Changed  from  thirty  to  sixty  by  section  4  of  Act  VII  (B.C.)  of  1868. 
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given  to  a  purchaser  under  the  provision5*  of  section  28  of  the  said  Act  XI 
of  1859  or  of  section  11  of  this  Act  shall  be  conclusive  evidence,  in  favour 
of  such  purchaser  and  of  every  person  claiming  under  him,  that  all  notices 
in  or  by  this  Act  or  by  the  said  Act  XI  of  1859  required  to  be  served  or 
posted,  have  been  duly  served  and  posted  ;  and  the  title  of; ,  any  person  who 
may  have  obtained  any  such  certificate  <  shall  not  be  impeached  or  affected 
by  reason  of  any  omision,  informalty,  or  iiagulariity  as  regards  the  serving 
or  posting  of  any  notice  in  the  proceedings  uno'er  wh'Ich  the  sale  was  held  at 
which  svch  person  may  have  purchased."  Section  £  however  <-mrns  any  defect 
in  the  Serving  and< ^Posting  of  a  notice  and  not  any  defect  in  the  notice  itself  so 
when  a  notice  under  seetion  6  Act  XI  of  1859  was  not  served  30  days,  before 
the  dute  fixed  for  sale,  it  was  held  that  the  defect  was  not  cured  by  section 
8—Balmakund  v,  Jirjudhun,  I.  L.  R.,  9  Calc,  271,  s.  c.  11,  C.  L.  R.,  466. 

In  tlje  case  of  Lala  Mobaruk  v.  The  Secretary  of  State,  (I.  L.  R.,  11  Cal., 
200)  the  *'non  compliance  with  the  provision  of  section  6  of  Act  XI  of  1859 
consisted  in  the  fact  that  the  date  fixed  for  the  sale  in  the  notice  was  less 
than  30  days  from  the  date  of  the  affixing  of  the  notice  and  this  was  held" 
by  a  Full  Bench  "  to  avoid  the  sale  and  not  to  be  a  defect  which  could  be 
cured  by  the  provision  of  section  8  Act  VII  B.  C.  of  1868."  Mr,  Justice 
Mitter  in  delivering  judgment  observed  t-^'If  it  was  null  a^id  void  section 
8  of  ActcVII  B.  C.  of  1868,  would  not  make  it  valid  on  the  ground  that  the 
purchaser  has  obtained  his  certificate.  This  section  only  cures  the  defects, 
if  there  be  any,  in  the  procedure  to  be  observed  regarding  tJhe  service  and 
posting  of  the  notices  required  to  be  served  and  posted  under  the  Act."  The 
same  view  was  taken  in  the  case  of  Sheoratan  v.  Net  Lalf  I.  L.  R.,  30  Cal?-,  1 
s.  c.  6C.  W.  N.,688. 

Whatever  is  sold  under  Act  XI  of  1859  can  only  be  sold  for  arrears  of 
Government  revenue  and  unless  such  arrears  can  be  shown  to  have  been  due, 
any  sale  under  that  law  will  be  void,  inoperative  and  without  legal  effect 
and  the  title  supposed  to  be  given  by  the  sale  certificate  will  be  subject  to 
such  defect.  Ram  Gobind  v.  Kmhuffodoza,  15  W.  R.,  141.  A  certificate  of 
title  under  Act  XI  of  1859  section  28  and  Bengal  Act  VII  of  1868  section 
11,  issued  before  the  expiry  of  the  period  of  60  days  required  by  section  27 
of  Act  XI  of  1859  from  the  date  of  the  sale  is  not  a  certificate  duly  issued 
under  the  provisions  of  these  Acts  and  cannot  cure  defects  in  the  service  of 
notice  or  in  the  proclamation  of  sale— Manindra  v.  Sharasivti,  I.  L.  R,,  18 
Cal.,  125. 

Construction  of  sale  certificate.— When  an  estate  sold  for  arrears 
of  revenueis  recorded  in  a  separate  number  in  the  collector's  rent  roll,  with 
a  separate  revenue  assumed  upon  it  and  the  specification  in  the  sale  certificate 
granted  under  section  28  of  Act  XI  of  1859,  in  the  form  prescribed  by  the  Act 
shows  that  the  estate  sold  was  an  entire  estate,  the  mere  fact  of  a  portion  of 
the  lands  of  that  estate  being  joint  with  those  of  certain  other  estates  cannot 
s  tand   in    the  way  of  its  being  an  entire  estate  within  the  meaning  of  section 
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37  of  the  Act — Kamal  Kumari  v.   Bharat  Chunder  &  Barada  Kant  v.  Kiran 
Chunder,  2  C,  W.  N.,  229  ;  Preo  Nath  v.  Kiran  Chunder,  J.L.R.,  27  Cal.,  290. 

29.*  The  Collector  or   other   officer   as   aforesaid 
shall  order  delivery  of  possession  of 
possession.  s         the  estate  or  share  purchased  to   be 
made  by  removing  any   person  who 
may  refuse,  to  vacate  the  same,   and   by    proclamation 
to  the  occupants  of  the  property  by  beat,  of  drum   or' 
in  such  other  mode  as  may  be  customary,  at  some  con- 
venient place  or  places  ;  and  by  affixing  a  copy  of  the 
certificate  at  the  Mai  Cutcherry  or  in  some  conspicuous 
place  of  the  estate  or  share  of  an  estate  purchased. 

Bight  of  Suit  by  Purchaser.  Where  land  is  sold  under  Act  XI  of  1859  for 
arrears  of  Government  revenue,  the  purchaser  who  has  been  put  in  symbolical 
possession  by  the  proclamation  of  the  Collector  is  entitled  to  sue  for  actual 
possession  of  the  land  within  1^  years  from  the  date  of  such  symbolical 
possession — Mazaffer  v.  Abdur  Sumad,  6  C.  L.  R.,  539.  In  a  suit  instituted  by 
a  purchaser  to  recover  possession  of  an  estate,  sold  for  arrears  of  Government 
revenue  due  ii>  respect  thereof,  the  period  of  limitation  cannot  be  calculated 
under  any  circumstances  from  a  day  anterior  to  the  date  of  purchase. 
2?arain  v.  Taylor,  \.  L.  R.,  4  Cal.,  103. 

30.     The  party  certified  as  the    proprietor   of  an 
estate  or  share  of  an  estate  by  pur- 

Liability  of  purchaser.  . 

chase  under  this  Act,  shall  be 
answerable  for  all  instalments  of  the  revenue  of 
Government  which  may  fall  due  after  the  latest  day 
of  payment  aforesaid. 

Liability  of  purchaser.  The  plaintiff  purchased  an  estate  at  a  sale  for 
three  months  previous  to  Pous  arrears  fixed  for  payment  on  the  29th  Pous.  He 
was  then  obliged  to  pay  the  revenue  for  the  month  of  Pous  and  he  sued  the 
defaulter  to  recover  the  amount.  Held  that  he  was  not  entitled  to  do  so  ; 
that  "  he  bought  the  estate  subject  to  all  liabilities  under  the  law  and  subject 
to  all  the  defendant's  rights  under  that  law.  The  fact  that  the  greater  part 
of  the  rents  of  an  estate  arepaid  in  the  Pous  kist  gave  no  claim  under  the  law 
(Act  XI  of  1859)  to  the  purchaser  of  the  estate  to  be  reimbursed  the  revenue 
which  he  was  obligad  under  the  law  to  pay  for  the  month  of  Pous.  The 
purchaser  knew  full  well  what  were  his  rights  and  liabilities  as  well  as  what 
were   the  rights   and   liabilities   of   the  defaulter  under  the  law  ;  and  that  in 
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t 
purchasing  he  did  so  subject  to  the  provision  of  the  law,     Khema  Sundari  v. 

Nunda  Kumar,  4  W.  R.,  75. 

t 
On  a  confirmation  of  a  sale  held  in  the  civil  court,  the  right   vests   in   the 

purchaser  from  the  date  of  sale,  and  the  purchaser  becomes  liable  for  the 
amount  of  Government  revenue  which  becomes  due  between  the  date  of  sale 
and  its  confirmation,  Bhyrab  Chander  v.  Soudamine,  I.  L.  RV,  2  Cal.,  141  F.  B. 
Government  revenue  does  not  become  due  from  day  to  day,  but  at  certain 
specified  times,  according  to  the  contract  of  the  parties^  or  the  custom  of  the 
of  the  district  in  which  the  lands  liable  to  pay  such  reveA'mePare  situate, 
it  is  not  therefore  liable  to  apportionment,  and  the  person  who  is  the  owner 
of  a  revenue  paying  estate,  at  a  time  when  payment  of  revenue  falis  due, 
is  the  only  person  liable  for  its  payment.  The  purchaser  of  an  estate  which 
pays  Government  revenue,  takes  it  subject  to  all  revenue  and  cesses  whether 
in  arrear  or  accruing.  Chatrapat  v.  Girindra,  I.  L.  R.,  6  Cal.,  389,  S.C  .,  7 
C.  L.  R.,  456.  See  also  Shyaun  Kumari  v.  Rameshwdr  Singh  I._L.  R.  32  Cal. 
27,  sc.  8  C.  W.  N.  786  P.  C. 

Rights  of  purchaser.  An  auction  purchaser  of  an  entire  estate,  at  a  sale 
for  arrear  of  revenue  is  entitled  to  recover  all  lands,  included  in  the  Wuk 
at  (+he  time  of  its  settlement,  as  well  as  all  lands,t  which  ha^d  subsequently 
accreted  thereto  by  alluvion— -AbdulJamir  v.*  The  Secretary  of  State  for  India, 
8C.  W.  IV.,  676. 

31.  The  Collector  shall  apply  the  purchase -money 
first  to  the  liquidation  of  all  arrear^ 
ch^ioaney0n  °f  "*  due  upon  the  latest  day  of  payment 
from  the  estate  or  share  of  an  estate 
sold  ;  and  secondly,  to  the  liquidation  of  all  outstan- 
ding demands  debited  to  the  estate  or  share  of  an 
estate  in  the  public  accounts  of  the  district  ;  holding 
the  residue,  if  any,  v\  deposit  on  account  of  the  Jate 
recorded  proprietor  or  proprietrs  of  the  estate  or 
share  of  an  estate  sold  or  their  heirs  or  representatives 
to  be  paid  to  his  or  their  receipt  on  demand  in  manner 
following  :  to  wit,  in  shares  proportioned  to  their 
recorded  interest  in  the  estate  or  share  of  an  estate 
sold,  if  such  distinction  of  shares  were  recorded,  or 
if  not,  then  as  an  aggregate  sum  to  the  whole  body 
of  proprietors  upon  their  joint  receipt.     And  if  before 
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payment  to  the  late  proprietor  or  proprietors  of  any 
surplus'^that  remain  of  the  purchase-money,  the  same 
be  claimed  by  any  creditor  in  satisfaction  of  a  debt, 
such  surplus" ^hall  not  be  payable  to  such  claimant, 
nor  shall  it  be  withheld  from  the  proprietor,  except 
under  precept  of  a  Civil  Court. 

Heirs  or  representatives.  An  assignee  of  the  rejeorded  proprietors 
is  not  their  representative  within  the  meaning  of  the  section  and  the  Collector 
is  justified  in  refusing  to  pay  such  assignee  claiming  on  his  own  behalf  money 
held  in  deposit  on  account  of  the  recorded  proprietors.  Secretary  of  State 
v.  Aiazu7)i  Hossin,  I.  L.  R.,  11  Cal.,  359.  A  mortgagee  in  possession  is  not 
entitled  to  recover  any  share  of  the  sale  proceeds  of  the  mortgaged  property 
sold  for  arrear  of  Government  revenue,  except  to  the  extent  that  he  shows, 
that  the  usufruct  of  the  property  while  he  held  the  mortgage  has  not  satisfied 
his  debt.     Hue  Deo  Narain  v.  Fuzla  Hossin  I.  W.  R.  270. 

Limitation.  In  a  suit  brought  for  residue  of  the  sale  proceeds  of  an 
estate  sold  linden  the  prov  .sins  of  Avt  XI  of  1859  against  the  Secretary  of 
State  for  India  in  council,  the  defence  raised  was  that  the  suit  wa*j  barred 
under  Art  62  Sch  II  of  the  Limitation  Act  (XV  of  1877).  Held  by  a  Full 
Bench  that  Art»62  did  not  apply  and  that  the  case  was  governed  by  article 
120.  Held  by  Pigot  J.  that  the  sale  proceeds  became  vested  inuthe  defandant  in 
trust  for  specific  piv-oose  within  the  meaning  of  section  10  of  the  Limitation 
Act  and  that  therefore  the  Limitation  Act  had  no  operation  in  the  case  ;  but 
that  assuming  that  the  Limitation  Act  was  applicable,  the  case  was  governed 
by  Art  120.  {Secretary  of  State  v.  Fazal  All,  I  L.  R.,  18  Cal.,  234  over 
ruled)  Secretary  of  State  v.  Guru  Pershad,  I.  L.  R.,  20  Cal.,  51  F.  B.  When 
a  mortgaged  property,  being  a  revenue  paying  estate,  is  sold  free  from  incum- 
brances for  arrear  of  revenue,  the  lien  of  the  mortgagee  is  transferred  from 
the  property  itself  to  balance  of  the  sale  proceeds  which  remain  after  satis- 
fying the  Government  demand.  The  time  within  .Vhich  a  suit  can  be  brought 
to  recover  money  charged  on  a  mortgaged  estate,  is  not  therefore  shortened 
by  reason  of  the  estate  having  been  sold  for  arrean  of  Government  revenue  ; 
in  such  a  case  a  suit  brought  by  the  mortgagee  for  satisfaction  of  the  mortgage 
debt,  out  of  the  surplus  sale  proceeds  will  be  governed  by  article  132  of  the 
Limitation  Act  Kamalakant  v.  Abdool  Barlcat,  I.  L.  R.,  27  Cal.,  180. 

32.     The  annulment   by   a  Commissioner    or    by 
Government    of  a  sale    made  under 

Notification  of  annul-        , -,  •       A  i      1 1    i  i  i  •    i  ,  •  n     i 

mentofsaie.  this  Act,  shall  be    publicly    notified 

by  the  Collector  or  other   officer  as 

aforesaid,  in  the  same  manner  as  the   becoming   final 
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and  conclusive  of  sales  is  required  to  be  notified  by 
section  28  of  this  Act  ;  and  the  amount  of  'deposit 
and  balance  of  purchase-money  shall  be  forthwtih 
returned  to  the  purchaser  wi£h  interest  thereon  at 
the  highest  rates  of  the.  current  public  securities, 
which  shall  be  paid  by  the  Government,  unless  the 
' proprietor  shall  have  become  liable  for  the  same  under 
the  provisions   of  Section    25  or    Section  26    of  this 

Act. 

•  <■ 

Interest.  It  is  clear  from  the  wording  of  this  section  that  it  is  not  in  the 
power  of  a  Commissioner,  when  setting  aside  a  sale  for  arrears  of  revenue, 
to  refuse  to  award  to  the  auction-purchaser  interest  on  the  purchase-money. 
The  law  only  gives  the  Commissioner  a  discretion  to  decide  whether  the 
interest  shall  be  paid  by  the  Government  or  by  the  restored  proprietor*  The 
Crmmissioner  can,  if  he  thinks  fit,  make  it  a  condition  of  his  annulling  the 
sale,  thaj  the  restored  proprietor  shall  pi.y  the  interest,  but  if  he  does  not 
prescribe*  such  a  condition,  the  interest  must  be  paid  by  Government.  The 
>  Commissioner  has  no  power  to  enforce  the  payment  of  interest  by  a  proprietor, 
unless  such  payment  is  made  a  condition  of  the  annulment  oV  the  sale.  A 
Commissioner,  who  has  erroneously  refused  to  award  interest,  cannot  therefore 
subsequently  revise  his  order,  so  as  to  require  the  proprietor  to  pay  6ie 
interest, »but  he  can  legally  revise  it  so  as  to  make  the  interest  payable  by 
Government. — (Board's  Miscellaneous  Proceedings  of  lObh  May  1885,  No.  74 
Collection  7,  File  145  of  1885)." 
Sale  Law  Manual,  p.   36. 

33-     No   sale    for    arrears   of   revenue     or   other 
demands     realisable     in     the   same 

'Jurisdicton  of  Civil  c  t 

Courts  in  suits  to  annul  manner  as  arrears  of  revenue  are 
realisable,  made  after  the  passing 
of  this  Act,  shall  be  annulled  by  a  Court  of  Justice, 
except  upon  the  ground  of  its  having  been  made 
contrary  to  the  provision  of  this  Act,  and  then  only 
on  proof  that  the  plaintiff  has  sustained  substantial 
injury  by  reason  of  the  irregularity  complained  of  : 
and  no  such  sale  shall  be  annulled  upon  such  ground, 
unless   such    ground    shall   have    been    declared   and 
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specified  in  an  appeal  made  to  the  Commissioner  under 
Section*  25  of  this  Act  :  and  no  suit  to  annul  a  sale 
made  under  this  Act  shall  be  received  by  any  Court 
of  Justice,  unless  it  shall  be  instituted  within  one 
year  from  the  date  of  the  sale  becoming  final  and 
conclusive  as  provided  in  Section  27  of  this  Act  : 
and  no  person  shall  be  entitled  to  contest*  the  legality 
of  a  sale,  after  having  received  any  portion  of%  the 
purchase-money.  Provided,  however,  that  nothing 
in  this  Act  contained  shall  be*  cons- 

Proviso. 

trued  to  debar  any  person  consi- 
dering himself  wronged  by  any  act,  or  omission  con- 
nected with  a  sale  under  this  Act,  from  his  remedy 
in  a  personal  actian  for  4amag^s  against  the  person 
by  whose  act  or  omission  he  considers  himself  to*  have 
been  wronged. 

"W  hat  is  not  an  irregularity — It  is  not  necessary  that  the  sale  noti- 
fication under  Act  X.J  of  1859  should  specify  the  particular  mauzahs  comprised 
in  the  estate  to  be  sold.  It  is  sufficient  if  it  specify  the  estates  or  shares  ^therein 
to  be  sold  and  the  number  which  they  bear  in  the  collector's  office. — Hurriun- 
nissa  v.  Secretary  of  State,  I.  L.  R.,  10  Cal.,  63..  S.  C,  13  0,  L.  R.,  131.  When 
a  notification  of  sale  of  a  share  in  a  revenue  paying  estate  is  issued  under 
section  6  Act  XI  of  1859,  the  circumstance  that  such  notification  does  not 
contain  the  names  of  all  the  recorded  proprietors  of  the  share,  but  only  the 
name  of  one  of  them,  does  not  amount  to  an  irregularity  within  the  meaning 
of  section  33  Act  XI  of  1859— Secretary  of  State  »v.  Rash  Behary,  I.  L.  R., 
9  Cal.,  591  12  C.  L.  R.,  27  ;  Bam  Narain  v.  Mahabir,  I,  L,  R  ,  13  Cal., 
208.  The  object  of  the  notification  under  section  7  Act  XI  of  1859,  being 
to  give  notice  to  the  ryots  not  to  pay  rent  to  the  defaulting  zemindar,  non- 
service  of  such  notice  cannot  be  a  ground  for  invalidating  the  title  of  the 
auction  purchaser — Balmukund  v.  Tirjodhan,  12  C.  L.  R.,  466;  Gobind 
Chunder  v.  Sherajunnissa,  13  C.  L.  R.  1  It  is  not  necessary  under  the  law  in 
a  notice  under  section  6  of  the  Revenue  Sale  Law  to  enter  the  names  of  any 
proprietor  at  all.  The  entry  in  such  notice  of  the  name  of  a  deceased  person 
who  was  not  a  proprietor  is  not  an  illegality  which  renders  the  sale  a  nullit}'. 
Deonandan  v.  Manbodh,  8  C.  W.  N.,  757. 

A  sale  is  not  bad  because  the  arrear  for  which  the  estate  was  actually 
sold  included  besides  arrears  specified  in  a  notice  under  section   5  Act   XI  of 
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1859  arrears  which  accrued  due  subsequently   to  the  issue  of    the  notice. 
Bhageawar  v.  Manbodh  Gowhar,  I.  L.  R.,  31  Cal.,  256  S.C.  8  C.  W.  N„  649. 

A  notice  contained  the  following  specification  "  Rampur  Moafi  Khanapur 
Begrajpur  Ijmali  share,  after  deduction  of  the  share  separated.".  The  Towzi 
number  was  given  5488  the  sudder  jumma  of  the  share  to  be  old  Rs.  1224-4 
and  the  sadder  jumma  of  the  estate  Rs.  370-40.  Held  that 4 this  was  a  suffi- 
cient compliance  with  the  previsions  of  the  act  Dilchand  v.  Baaij  Naih  8 
C.  W.  N.  337.  In  a  sale  for  arrears  of  Government  revenue  a  collector 
need  uot  specify  the  kist  in  respect  of  which  the  arrears  have\icotued  Laluta 
v.  The.  Collector  of  -Trihut  19  W.  R.  283. 

"What  is  an  irrigularity.  To  sell  an  estate  for  arrears  under  Act  XI  of 
1859  at cer  lulling  the  proprietor  into  a  false  security  by  failing  to  give.,  him 
i  notice  whjch  the  law  prescribes  as  a  condition  precedent  of  the  sale  is  of 
itself  a  \£3ry  material  injury  irrespective  of  the  amount  of  purchase  money 
realized  and  one  amply  sufficient  to  warrant  a  court  in  annulling  the  sale  under 
Section  33.  Mohabir  Prasad  v.  The  collector  of  Trihut  15  W.  R.  137.  When 
a  notification  of  sale  described  the  property  thus  :  "According  to  Act.  XI 
of  1859  the  joint  share  excepting  the  separate  share  (is  to  be  sold).  s  Save 
an/1  except  these  all  other  shares  are  exempted  from  sale."  Held  that  in 
as  muchjas  the  law  contemplates  that  tm3%3pecification  should  be  such  as  to 
inform  intending  purchasers  what  may  be  the  precise  property  that  is  to  be 
sold,  the  notification  was  wholly  insufficient  under  the  law.  Ananda  Charan 
v.  Krishna  Chran  2  C.  W.  N.  479.  But  See  Ismial  Khan  v.  Abdul  Aziz.Ji.  L. 
R.  32  Cal,  509.  Scc.,  9  C.  W.  N.  348.  The  non  compliance  wih  the  provisions 
ot  sec.  6  of  Act  XI  of  1854  *  is  not  a  mere  irregularity  and  is  not  one*of 
those  errors  of  procedure  which  are  intended  to  be  cured  by  section  8  Bengal 
Act  VII  of  1868.  Where  a  sale  for  arrears  of  revenue  lias  been  held  and  non 
compliance  with  section  6  has  been  found,  such  a  sale  is  null  and  void  under 
the  provisions  of  Act  XI  of  1859.  Lalla  Mobaruck  v.  The  Sectary  of  State, 
1.  L.  R.  11  Cal.,  200  F.  B.  A  sale  notificatiou  under  Act  XI  of  1859  was  affixed 
in  the  places  directed  by  the  Acton  the  2nd  May  1859,  and  it  specified  the 
3lst  May  as  the  date  fixed  for  the  sale.  The  31st  being  a  holiday  and  the 
following  day  a  Sunday,  the*  collector  professing  to  act  under  section  2C  of  the 
Act,  on  the  26th  of  May,  issued  a  notification  that  the  sale  should  be  held  on 
2nd  June  and  the  sale  was  so  held.  Held  that  the  original  notification  was 
bad,  in  as  much  as  the  day  specified  therein  for  sale  was  not  30  days  as 
required  by  section  6  from  the  notification  being  affixed,  and  that  the  defect 
was  not  cured  by  the  subsequent  notification  professedly  made  under 
section  20.  Section  8  of  Act  VII  of  1868  Be,  merely  renders  it  unnecessary 
to  call  evidence  to  show  tht  the  notice  itself  had  been  posted  and  it  is  still 
necessary  to  show  that  the  contents  of  the  notice  are  such  as  are  required  by 
sootion6of  Act  XI  of  1859.  Balmukund  v.  Tirjoodhan,  12.  C.  L.  R.,466, 
S.  C.  I.  L.  R.  9  Cal.  271. 

In  a  suit  to  set  aside  a  sale  for  arrears  of  revenue    on  tho    ground  of 
iregularity,  the  court  is  not  precluded  by  the  provision  of  section   8  Act  VII. 
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B.  C,  of  1868  from  receiving  evidenco  to  prove  that  the  notioe  under  section 
6  Act  XI.  >)f  1859  was  not  served  30  days  before  sale.  Jahnavi  v.  The 
Secretary  of  Slate  7  C.  W.  N.  177.  Act  XI.  of  1859  does  not  sanction  and  by 
implication  forbids  the  sale  of  any  estate  which  is  not  at  the  time  in  arrear  of 
payment.  The  w^ole  clauses  in  so  far  as  they  relate  to  sales  or  or  to  their 
chalenge.  as  well  as  the.provision  of  Bengal  Act  VII.  of  1868  are  framed  upon 
the  express  footing,  that  they  are  to  be  applicable  to  the  sale  of  estates  which 
are  in  arrear  of  duty.     Balkrishna  v.  Simpson  I.  L.  R.  25  Cal.   833  P.  C,  S.  C. 

2  C.  W.  N.  213*  % 

» 

Substantial  injury. — A  sale  under  Act  XI  of  1859  may  not  be  set»aside 
on  the  ground  of  irregularity  in  the  issue  of  notices  unless  such  irregularity  is 
uhown  to  have  caused  loss  or  damage  to  the  defaulter  Laluta  v.  The  Collector 
of  Ttihut,  19  W.  R.,  283. 

In  a  suit  to  set  aside  a  sale  for  arrears  of  revenue,  the  fact  that  the  in- 
adequacy of  the  price  is  the  result  of  irregularity  in  the  publication  of  notices 
may  either  be  established  by  direct  evidence  or  be  inferred,  where  such  in- 
ference is  reasonable,  from  the  natnre  of  the  irregularity  and  the  extent  of 
the  inadequacy  of  the  price.  Our  Baksh  v.  Joioahir,  I,  L.  R.  20  Cal. ,  599  ; 
Sarnomoyee  v.  Dftkhina  Rvinjan,  I.JL.  R.  24  Cal.  295  ;  Sadatanand  v.  Phld 
Koer,   2  C.    W.   N.  550  ;  Jamini*  Mohun  v,  Chundra  Kumar,  6  C.  W.  N.  44  ; 

I 

Bhihan  Misra  v.  Surja  Moni,  6  C.  W.  N.  48  ;  Hem  Ghunder  v.  Sharat  Kumar, 
6  C.  W.  N.  526f;  Sheo  Ratan  v.  Net  Lall  6  C.  W.  N.  681,  S.  0.,  I.  L.  R., 
30  Cal.  1.  Nibaran  v.  Chiranjab  9  C.  W.  N.  487. 

H.n  the  case  of  IN^cnaghten  v.  Mohabir  Persad  (1.  L.  R.  9  Cal  656)  ttjeir 
Lordships  of  the  Privy  Council,  dealing  with  the  question  of  the  existence  of 
direct  evidence  to  show  that  the  injury  was  the  result  of  irregularity  observed 
as  follows: — "It  appears  to  their  Lordships  that  the  High  Court  could  not 
without  evidence  and  upon  the  mere  supposition,  properly  find  that  the 
misstatement  of  the  revenue  in  the  proclamation  did  cause  an  injury  to  the 
defaulter  by  causing  an  inadequate  price  to  be  paid  at  the  sale."  The  effect  of 
this  dec  ision  was  considered  in  the  case  of  Tripara  Sundari  v.  Durga  Charan 
(1.  L.  J£,  11  Cal  74)  and  Lalla  Mobhuh  v.  The  Secretary  of  State  for  India 
(I.  L.  R.  11  Cal  200  F.  B.)  and  in  the  latter  case  it  was  She  opinion  of  the 
Court  that  their  Lordships  of  the  Privy  Council  did  not  intend  to  lay  down 
any  positiv  rule  applicable  to  all  cases.  Later  on,  in  the  case  of  Sahib  Ghunder 
v.  Thomas  I.  L.  R.,  11  Cal.,  658)  it  was  explained  that  their  Lordships  of  the 
Privy  Council  did  not  intend  to  lay  down  any  positive  rule  as  to  what  may  or 
may  not  be  evidence  of  cause  and  effect  in  all  cases,  though  they  did  lay  down 
that  in  the  absence  of  all  evidence  proved  injury  cannot  be  presumed  to  be 
by  reason  of  proved  irregularity.  See  also  Tarabullubh  v.  Ahmad  Husain 
I.  L.  R.  21  Cal.  66  P.  C.  Sadatenand  v.  Phul  Koer  2  C.  W*  N.  550.  Ismail  v. 
Abdul  Ayij  9  C.  W.  N.  343  ;  Shrnomoyee  v.  Dakhina,  I.  L.  R.,  24  Cal. 
291.  In  order  to  determine  the  value  of  the  share  of  an  estate,  deeds  produced 
to  prove  instances  in  which  other  sharer  in   the   same  estate  have  been   sold, 
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are  good  evidence.  Where  an  estate  was  sold  for  Rs.  1200,  the  fact  that 
Government  Revenue  assessed  on  the  property  was  Rs.  880-12  »was  strong 
evidence  to  show  that  the  value  of  the  estate  was  much  higher  than 
Rs.  1200.  Sheo  Ratan  v.  Net  Lall,  I.  L.  R.,  30  Cal.  1.  So.,  9  C.  W.  N.  688. 
See  also  Ismail  Khan  Abdul  Aziz  I.  L.  R.  32  Cal.  509  Sc.(,  9  C.  W.  N. 
348  and  Nibaran  v.  Chiranjib  I.  L.  R.  32  Ca'i  542. 

Grounds  taken  in  Appeal  to  the  Commissioners. 

.  Plaintiff  not  having  appealed  to  the  Commissioner  against  the  sale 
of  the  Estate  for  arrears  of  Government  revenue,  the  Civil  Court  is 
not  c6mpetent  under  section   33   Act   XI   of    1859   to  entertain  a  suit  for 

the  annualment  of  sale.     Mohun  Lall   v.  The  Collector  of  Tirhoot.     1  W.  R. 
357.     Where   the  irregularity  in  the    service  of    notice  under   section'  6  is 
not   taken    in  the    gronnds   of  appeal  to    the     commissioner,    it   cannot  be 
urged  in  a'regular  suit,  as  a  ground  for  setting  aside  the  sale.    Gobind  Chunder 
v.  Shearjunnesas  13  C.  L.  R.  1.     It  the  plaintiff   impugns  the  sale  before  the 
commissioner  in  his  application   for  appeal   upon    the   ground   that   the    sale 
is   made  contrary  to  the  Provisions   of  Act  XI   of  1859,    that  would  be  a 
sufficient  compliance  with  the  provisions   of  Section   33.     Balmukund   sTerjoo 
Diiun,  11  C.  L.  R.  464  at  p.  470,  S.  C.    1.  T,.  R.  9  Gale.    271;.  but  see  Gauri 
Sankra  v.*  Janki  Persad,  I.  L.  R.,  17  Cal.  80$  P.  G.  and   Goind  Lall  v.    Ram- 
janam  I,  L.  R.,  21  Cal.  70  P.  C.  where  it  has  been  laid  by  their  Lordships   of 
the  Privy  Council   that    "under  section   33,    in  every   case   when .  a  sale  for 
arrears  of  revenuet  is  impeached  as  being  contrary  to   the   Provisions   of  Act 
XI  of  1859,  no  gronds  of  objection  are   open   to  the   Plaintiff  which  have  not 
been  declared  and  specified  in  an  appeal  to  the  Commissioner  under  section  25. 
The  provision  of  section  33  applies   where   the   sale   has   been   irregularly 
conducted  and  also  where  the   sale   has  been   illegal  In   consequence   of  an 
express  provision  for  exemption  of  the  land  from  sale  for   arrears  having  been 
contravened  Gouri  Sankar  v.  Janki  Prosad  I.  L.  R.,  17  Cal.  809,  P.  C.  Gobind 
Lall  v.  Ram  Janam,   I.  L.  R.,  21  Cal.  70  P.  C,     An  objeetion   as  to  the   ille- 
gality of  the  ten  days  notice  under  section   14  Act  X I   of  1859   comes   within 
the  scope?  of  section  33  and  unless  taken  in  the  grounds  of  appeal  to   the  com- 
missioner, will   not  ,be  open  to  the   Plaintiff  in  a   Regular  suit   in    the  Civil 
Court.     Gossain  Chatterbhooj  v.    Ishrimal,   I.  L.    R.    21  Cal.  844.     It   is  not 
open  to  a  plaintiff  in  a  suit  to  set  aside  a  sale  on   the  ground  that  notice   was 
not  served  30  days  before  the  date  fixed   for   the  sale  to  take  an  objection  to 
the  sale  on  a  ground  which  had  not  been  declared   and  specified  in  an  appeal 
to  the  Commissioner.     Jahaioir   v.   Secretary   of  state  7   C.  W.  N.    377.     The 
non  issue  of  a  notice   under  section   5  is  an   irregularity   of  the   nature  con- 
templated in  section  33,  and  if  not  specified  in  an  appeal  to  the  commissioners 
can  not  be  urged  in  a  subsequent  suit.     Deo  Nandan  v.    Manbodh  8  C.  W.  N. 
57.  No  suit  would  lie  in  the  civil  Court  for  setting  aside  a  sale  on  a  ground  not 
taken   in  appeal  before   the    commissioner.    Baguhwari   Prosad  v.    Mahmed 
Gowhar  I.  L.  R.  31  Cal.  256  P.  C,  S.  C.  8  C.  W.  N.  649. 
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Where  a  cosharer  brought  about  a  sale  of  a  revenue  paying  estate  by  not 
taking  step's,  as  he  was  bound  to  do  to  prevent  the  sale,  in  order  that  he  might 
buy  up  the  whole  property  himself  at  a  small  price,  a  decree  was  made  to  the 
effect,  that  as  between  the  parties  the  defendant  who  bought  the  properties 
in  fraud  of  his  cosharers,  should  reconvey  it  to  them  upon  being  paid  his 
purchase  many.  Bhoofyun  Chunder  v.  Ram  Soonder  I.  L.  R.  3  Cal.  300. 
Where  a  sale  is  brought  about  by  the  plaintiff  cosharer  acting  fraudubutly  in 
collusion  with  the  purchaser,  the  proper  course  to  follow  is  to  bring  a  suit 
for  reconveyance.  Hemiaunssa  v.  Secutary  of  State  I.  L.  R.  10  Cal.  63 
Dwnandun  v.  Manbodh,  8  C.  W.  N.  757.  It  is  no  fraud  for  persons  at  a  sale 
for  arrear  of  revenue  to  combine  not  to  bid  against  each  other.  Qobind 
Chunder  v.  Sherajaunnessa  13  C.  L.  R.  1. 

PS&intiff  sued  to  set  aside  a  revenue  sale  bright  about  by  the  fraud  of  a 
cosharer,  the  defendant  upon  the  allegation  that  two  days  before  the  sale, 
the  latter  told  the  plaintiff  and  induced  him  to  believe  that  he  would  pay  up 
the  arrears,  that  he  never  intended  to  do  so,  as  shown  by  the  fact  that  he 
did  not  pay  up  the  arrears  though  the  collector  had  agreed  to  receive  them 
and  thtJt  he  bought  the  estate  himself  at  an  in  a  dequate  price.  It  appeared 
that  the  plaintiff  was  present  at  ^the  sale  and  by  paying  up  the  arreai^ 
himself  might  have  prevented  ttfe  sale  from  taking  place  :  Held  that  the 
fraud,  if  any  might  give  the  plaintiff  a  good  claim  against  the  defendant  for 
damage  for  breach  of  contract  or  for  a  reconveyance  of  the  plaintiff  share  in 
the  estate  purchased  by  him,  but  it  wes  not  such  a  fraud  as  brought  about  the 
sale  anc?  the  sale  could  not  be  set  and  {Amimnussa  v.  The  Sectary  of  State 
I.  L.  R.  10  Cal.  50  referred  to).  It  being  found  that  with  the  defendant  there 
were  other  innocent  and  bonajide  purchaser,  who  were  no  parties  to  the  fraud 
held  that  no  equitable1  relief  such  as  was  granted  in  the  case  of  Bhoobun 
Chunder  v.  Ram  Sander  (I.  L.  R.  3  Cal.  300)  could  bo  given  in  this  case. 
Deogandan  v.  Manbodh  8  C.  W.  N.  757. 

In  a  suit  by  some  cosharers  in  a  mouzah  against  the  others  to  set  aside  a 
sale  for  arrears  of  revenue,  the  finding  of  the  court  of  first  instance  established 
that  a  certain  cosharer  in  a  mauzah  had  intentionally  with  held  the  payment  <vf 
a  small  aVrear  of  Government  rsvenue  and  had  thereby  caused  the  property  to 
to  be  sold  under  Act  XI  of  1859  purchasing  it,  himself  at  a  small Iprice  in  the 
name  of  certain  other  persons  ;  and  had  also  dissuaded  certain  intending 
bidders  from  bidding  at  such  sale.  Held  that  the  evidence  did  not  warrant 
such  a  finding,  but  assuming  these  facts  to  have  been  established,  the  right  of 
the  cosharer  to  buy  up  the  estate  at  the  revenue  sale  was  not  barred  upon  any 
right  or  interest  common  to  himself  and  his  cosharers  and  that  in  the  absence 
of  misrepresentation  or  concealment  the  fact  that  he  had  intentionally  de- 
faulted as  found  did  not  constitute  fraud  ;  nor  did  the  fact  that  he  had 
deterred  others  from  bidding  for  the  property  necessarily  constitute  fraud. 
Durga  Singh  v.  Sheo  Prosad  I.  L,  R.  16  Cal.  194. 

A  Hindu  widow  in  possession  of  widows  estate  leased  .the  property  in  putni 
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to  B,  who  afterwards  bought  A's  interest  in  the  property  at  a  sale  in  execution 
of  a  money  decree.  B  then  made  default  in  payment  of  the  Government 
revenue  ;  the  estate  was  sold  and  purchased  by  C.  In  a  suit  by  the  next 
reversioner  against  B  and  C  after  the  death  of  the  widow,  it  was  alleged 
that  B  was  the  real  purchaser  at  the  sale  for  arrears  of  ^revenue  ;  and  that  he 
had  made  default  in  payment  of  the  arrears  in  order  that  the  estate  should 
be  sold  and  the  plaintiff  right  destroyed  :  Held  that  the  proof  of  those 
facts  would  entitle  the  plaintiff  to  a  decree  on  trie  ground  of  fraud.  Chander 
'Nath  v.  Sadanand  1  C.  L,  R.  147. 

Where  a  suit  will  lie  without  appeal  to  the  Commissioner. 

A  r>uit  to  set  aside  a  sale  under  Act  XI  of  1859  on  the  ground  that  no 
arrear  of  Revenue  was  due  may  be  brought  in  the  Civil  Court  without 
previous  appeal  to  the  Commissioner.  ThaJcur  Chdran  v.  The  Collector  of 
24  Parganas.  13  W.  R.  336.  A  suit  to  set  aside  a  sale  purporting  to  be  under 
Act  XI  of  1859  on  the  ground  that  no  arrear  of  revenue  was  due,  may  be 
brought  in  the  Civil  Court,  even  if  such  ground  has  not  been  specified  in  an 
appeal  to  the  Commissioner.  (Bai  Nalh  v.  Lai  a  Sital  10  W.  R.,  F.  B.  66, 
Sc.  2  B.  L.  R.  F.  B.  1  followed  ;  Govind  Loll  v.  Ramjanam  I.  L.  R„  £l  Cal., 
70  explained).  Hurhhu  Singh  v.  Bunsio\\ur  2  C.  W.  N.  36G,  Sc,  I.  L  R.  25 
Cal.  876.»  Act  XI  of  1859  does  not  sanction  and  by  plain  implication  forbids 
the  sale  of  any  estate  which  is  not  at  the  time  in  arrear  of  such  payment. 
The  whole  clauses  of  Act  XI  of  1859,  in  so  far  as  they  relate  to  sales,  or  to 
their  challenge  ss  well  as  the  provisions  of  Bengal  Act  VIII  of  1868  are 
framed  upon  the  express  footing,  that  they  are  to  be  applicable  to  the  sale  t  of 
estates  which  are  in  arrear  of  duty,  A  Collector  had  sold  an  estate  purport- 
ing to  act  under  Act  XI  of  1859  for  a  supposed  arrear  of  revenue.  There  was 
however  only  an  erroneous  debit  in  the  collector's  books  against  the  estate 
in  excess  of  the  reveuue  actually  assessed  upon  it,  chargeable  against  it  and 
due  from  it.  Held  that  the  sale  was  without  authority  ;  that  the  civil  court 
had  jurisdiction  to  declare  the  sale  void  and  that  the  provisions  of  section 
33  did  not  exclude  that  jurisdiction.  Ballcrishna  v.  Simpson  I.  L.  R.,  25  Calc. 
383  P. 'c.  S.  C.  2  C.  W<  N.  513.  Sec  Manguia  llhatun  v.  The  Collector  of 
Jessore  3  B.  L.  R.  Ap.  144.  Neither  the  provisions  of  the  section  33  Act  XI 
of  1859  nor  those  of  section  2  Bengal  Act  VIII  of  1868  affect  the  jurisdiction 
of  the  Civil  Court  to  entertain  a  suit  to  set  aside  a  sale  under  a  certificate  on 
the  grounds  that  no  arrears  were  due.  Sadhu  Saran  v.  Panchdeo  I.  L.  R.  14 
Cal.  1.  A  suit  to  set  aside  a  sale  for  arrears  of  road  and  public  cesses  will 
lie  although  no  previous  appeal  to  the  commissioner  has  been  made  under 
section  33  Act  XI  of  1859.  Such  a  sale  is  not  one  for  "arrears  of  revenue  or 
other  demands  realizable  in  the  same  manner  as  arrears  of  revenue  are 
realizable"  within  the  meaning  of  that  section.  Marifid  Huq\.  Sheo  Sahay 
I.  L.  R.  25  Calc,  85. 

A   civil   suit  will  lie  to  set  arrive  a  sale  held  onaccount  of  the  realization 
of  the  costs  of  a  butwara,     Baij  Nath  v.  Setal  Prosad  10  W.  R.  66  F.  B. 
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A  suit  by  a  purchaser  of  an  estate  sold  for  arrears  of  Government  revenue 
for  recovery  of  compensation  awarded  to  him  under  section  2  Act  VII  (Be. )  of 
1868  by  a  commissioner  who  set  aside  the  sale  is  manitainable  in  a  Civil  Court. 
Chattu  Ball  v .  Bagorbutty  Parshad  1  C.  W.  N.  487.  A  plaintiff  is  entitled  to 
proceed  simaltanJously  n  the  Civil  Court  and  the  Revenue  Courts,  If  the 
sale  be  validly  set  aside  by  the  Revenue  Courts,  a  decree  muet  follow  in  the 
suit.     Ganneswar  v.  Gonesh  I.  L.  R.  25  Cal.  789. 

Fraud.  Ordinarily  a  suit  is  not  manitaniable  to  set  asido  a  revenue  sale 
on  the  grouiM  of  fraud,  aiM  the  proper  course  in  case  of  fraud  by  cosharer  9 
and  servants  is  a  suit  for  reconveyance.  So  in  a  case  w^ere  one  of  several 
co-sharers  brought  about  a  sale  of  a  revenue  paying  Estate  by  not  taking 
stepea,  as  he  was  bound  to  do  to  prevent  the  sale,  in  order  that  he  might  buy 
up  tl^e  whole  property  himself  at  a  small  price,  a  decree  was  made  to  the 
effect,  that  as  between  the  parties,  the  defendant,  who  bought  the  properties, 
in  fraud  of  his  co-sharers,  should  reconvey  it  to  them  upon  being  paid  his 
purchase  money.  Bhoobun  Chunder  v.  Ram  Soonder,  T.  L.  R.,  3  Calc,  300. 
Where  a  sale  is  brought  about  by  the  plaintiffs'  servant  acting  fraudulently 
in  collusion  with  the  purchaser,  the  proper  course  to  follow  is  to  bring  a  suit 
for  reconveyance.  Hamidunnessa  v.  Secretary  oj  State,  I.  L.  R.  10  Cal.,  ($ 
s.  1  13  C.  L.  R.,  ?31,  Dumandun  v,  faanbodh  8C.»W.  N.,  757.  , 

It  is  no  fraud  for  person  at  a  sale  for  arrears  of  revenue  to  agroe 
not  to  bid  against  each  other  Govind  Chunder  v.  Shuagunnessa,  13  C. 
L.  R.iL, 

Plaintiff  sued  to  set  aside  a  revenue  sale  brought  about  By  the  fraud  of  a 
co-3harer,  the  defen\>ant,  upon  the  allegation  that  two  days  before  the  sf?le, 
the  latter  told  the  plaintiff  and  induced  him  to  believe  that  he  would,  pay  in 
the  arrears,  that  he  ne^er  intended  to  do  so,  as  is  shown  by  the  fact  that  he 
did  not  pay  up  the  arrears  though  the  Collector  had  agreed  to  receive  them 
and  that  he  bought  the  estate  himself  at  an  inadequate  price.  It  appeared 
that  the  plaintiff  was  present  at  the  sale  and  by  paying  up  the  arrears  himself 
might  have  prevented  the  sale  from  taking  place  :  Held  that  the  fraud,  if 
any  might  give  the  plaintiff  a  good  claim  against  the  defendant  for  damages 
for  breach  of  contract  or  for  a  reconveyance  of  tne  plaintiff's  share  in  the 
estate  punchased  by  him,  but  it  was  not  such  a  fraud  as  brought  about  the 
sale  and  the  sale  could  not  be  set  aside  [Aminunessa  v.  The  Secretary  of  State, 
I.  L.  R.  10  Cal.  63  referred  to).  It  being  found  that  with  the  defendant  there 
were  other  innocent  and  bona  fide  purchasers  who  were  no  parties  to  the  fraud 
held  that  no  equitable  relief  such  as  was  granted  in  the  case  of  Bhoobun 
Chunder  v.  Ram  Sunder,  (I.  L.  R.,  3  Cal.  300)  could  be  given  in  this  case, 
Deo  Nandan  v.  Manbodh,  8  C.  W.  N.  757. 

In  a  suit  by  some  co-sharers  in  a  mauzah  against  the  others  to  set  aside  a 
sale  for  arrears  of  revenue,  the  finding  of  the  Court  of  first  instance  established 
that  a  certain  co-sharer  in  a  mauzah  had  intentionally  withheld  the  payment 
of  a  small  arrear  of  Government  revenue  and  had  thereby  caused  the  property 
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to  be  sold  under  Act  XI  of  1859,  purchasing  it  himself  at  a  small  value  in  the 
name  of  certain  other  persons  ;  and  had  also  dissuaded  certain  intending  bidders 
from  bidding  at  such  sale.  Held  that  the  evidence  did  not  warrant  such  a 
finding,  but  assuming  these  fact  to  have  been  established,  the  right  of  the 
co-sharer  to  buy  up  the  Estate  at  the  revenue  sale  was  nrt  based  upon  any 
right  or  interest  common  to  himself  and  her,  eo-sharers  and  Uiat  in  the  absence 
of  mis-representation  or  concealment,  the  fact  that  he  had  intentionally 
defaulted  d,  did  not  constitute  fraud  ;  nor  did  the  fact  that  he  had  deterred 
others  from  bidding  for  the  property  necessarily,  constitute  an  <:ct  of  fraud. 
'  Durga  Singh  v.  Shco  Prosad,  I.  L.  R.  16  Cal.  194. 

A  <rHindu  widow  in  possession  of  a  widows  Estate  based  the  property  in 
putni  to  B,  who  afterwards  bought  A's  interest  in  the  property  at  a  sate  in 
execution  of  a  money-decree.  B  then  made  default  in  payment  of  the  Gov- 
nment  revenue  ;  the  Estate  was  sold  and  purchased  by  C.  In  a  suit  by  the 
next  reversioner  against  B  &  C  after  the  death  of  the  widow,  it  was  alleged 
that  B  was  the  real  purchaser  at  the  sale  for  were  are  of  revenue  ;  and  that 
he  had  made  default  in  payment  of  the  arrears  in  order  that  the  Estate  should 
be  sold  and  the  plaintiff's  reversion  destroyed  :  Held  that  the  proof  of  these 
fact  swould  entitle  the  plaintiff  to  a  decree  on  the  ground  of  fraud.  Chunder 
ifath  v.  Tuthanund,  1  C,  L.  R.  147.  <<  (  ' 

Who  can  sue  to  set  aside  a  sale,— The  right  to  set  aside  a  sale  for 
of  Government  revenue  under  Act  XI  of  1859  is  not  confined  to  Proprietors 
alone,  but  extends  to  all  persons  such  as  mortgagees  having  an  interest  ii?  the 
property  antecedent  to  its  sale.  (  Watson  v.  Primanto.  5  M.  I.  A.  447  relied 
on.)  Gobinda  Lall  v.  Bilew  Das.  I.  L.  R.  17  Cal.  398  confirmed  by  the  PriVy 
Council  I.  L.  R  21  Cal.  70.  A  putnidar  is  entitled  to  institute  such  a  suit. 
Jahunovl  v.  The  Secretary  of  State,  7  C.  W.  N.  377.  The  receipt  by  a  decree 
holder  of  the  Surplus  Sale  proceede  lying  in  deposit  in  the  Collector's  Court, 
without  opposition  on  the  part  of  the  judgment  debtor,  is  not  sad  a  receipt 
as  is  contemplated  by  section  33.  Mahabir  v.  Collector  of  Tirhoot,  13  W. 
R.  423. 

Party. — The  Secretary  of  State  for  India  is  not  a  necessary  party  to  a 
suit  to  set  aside  a  sale.  Bahiukund  v  Jiyadhan,  I.  L.  R.,  25  Cal.  8^3  s.  c. 
2  C.  W.  N.  513  ;  Jahunovi  v.  The  Secretary  of  State,  7  C.  W.  N.  377.  But  in 
a  suit  to  set  aside  a  sale  under  the  Public  Demands  Recovery  Act  the  Secre- 
tary ot  State  is  a  necessary  party.  Gobind  Chunder  v.  Hemanta  Kximari, 
I.  L.  R.,  31  Cal.  159,  s.  So.,    8  C.  W.  N.  (>:>7. 

Personal  action  for  damages — The  section  contemplates  an  action 
against  the  individual  wrongdoer  irrespective  of  Government  and  co-parceners 
Gunga  Narain  v.  Cornell  10  W.  R.  412. 

Court-fee — A  suit  to  set  aside  an  alleged  illegal  sale  held  for  arrears  of 
revenue  and  a  declaration  of  right  and  possession  in  respect  of  the  property  in 
dispute  is  not  a  suit  for  declaratory  decree  where  no  consequential  relief  is 
asked  for  and  therefore  court-fee  should  be  paid   according  to   the   value  of 
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the  subject  matter.     Mahomed   Takibuddin  v.    The  Collector  of  24  Parganas. 
6  C,  W.  N.M57, 

34.  If  a  sale  made  under  this  Act  be  annulled  by 

\        a  final  decree  of  a  Civil    Court,    ap- 

Effect    of  annulment  -i  •       .  •  ^       p         ,i  ■•  n  i 

by  decree  of  Court  of  '  plication  lor  the    execution    ot  such 

sales  under  this  Act.       ,     ^  i     n     i  i  m  • 

decree  shall  be  made  within  six 
months  after  the  date  thereof ;  otherwise,  the  party 
in  whose  favour  such  decree  was  passed  shall  lose  all 
benefit  therefrom.  And  no  order  for  restoring  such 
decree-holder  to  possession  shall  be  passed  until  any 
amount  of  surplus  purchase  money  that  may  have 
been  paid  away  by  order  of  a  Civil  Court  be  re-paid 
by  him,  with  interest  at  the  highest  rate  of  the  cur- 
rent Goxernment*  Securities.  And  if  such  party9 
shall  neglect  to  pay  any 'amount  so  recoverable,  wuthin 
six  months  from  the  date  of  such  final  decree,  he 
shall  lose  all  benefit  therefrom. 

Refund  of  Purchase  money. — The  sale  of  an  Estate  for  airears'of 
Revenue  where  no  such  arrears  exist  is  null  and  void  even  though  it  is  regular- 
ly conducted  and  the  purchase  is  made  bona  fide.  Where  the  original  owner  in 
such  a  case,  sues  to  recover  possession  and  obtain  a  decree  the  decree  is  suffici- 
ent for  the  purpose  of  section  34,  without  a  special  declaration  that  the  sale 
is  annulled  ;  and  the  order  for  refund  of  purchase  money  must  be  made  in 
execution  of  the  decree.  Sreemonto  v.  Shama  Soondari,  12  W.  R.,  276.  On  a 
revenue  sale  being  set  aside  a  decree  holder  of  the  defaulter  who  hac\  taken 
the  sale  proceeds  is  bound  to  refund  the  same.  jSisheshwar  v.  Ram  Tupal 
I.  L.  R.,  11  Calc,  121. 

Limitation. — The  period  of  limitation  (6  months)  applicable  to  an  appli- 
cation for  execution  of  a  decree  setting  aside  a  revenue  sale,  does  not  apply  to 
an  application  for  execution  of  a  decree  setting  aside  a  sale'under  the  certi- 
ficate procedure.     Mahomed  Abdus  v.  Gojroj  Sahay,  2  C.  W.  N.,  89. 

35.  In    the  event  of  a    sale  being   annulled  by  a 
rp  „  .      final  decree  of  a   Court   of  Justice, 

If   sale  be  annualled, 

purchase-money  to  be     and    the    former     proprietor     being" 

refunded.  . 

restored  to  possession,  the  purchase 
money  shall  be  refunded  to  the  purchaser  by  Govern- 
7 
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ment,   together   with   interest  at   the  highest  rate  of 
the  current  public  securities. 

36.     Any  suit  brought  to  oust   the  certified  pur- 
Suit  brought  to  oust     chaser  as  aforesaid   onv  the   ground 
groPuUadhthat  the  par-     that  the  purchase  was  made   on    be- 
tllLrTerXlt     half     partly     bf    another  <(  person, 
dismissed.         o  though   by  agreement   the  name  of 

the  certified  purchaser    was   used,  shall  be  dismissed 

with  costs. 

Suit,  against  the  certified  purchaser.— The  words  "  certified  pur- 
chaser as  aforesaid  "  in  this  section  refer  to  the  holder  of  a  certificate  granted 
under  section  28  of  this  Act,  that  is  to  say  of  a  certificate  to  the  effect  "  that 
the  purchase  has  been  made  under  Act  Xljof  1859  "  as  is  expressly  stated  in  that 
section.  Accordingly  held  that  this  section  did  not  apply  to  a  purchase  made 
under  Act  xii  of  1841,  Booa  Russoolee  v.  Nawab  Nazim,  11  W.  R.,  382.  A 
certified  purchaser  for  arrears  of  Government  reven\ie  suing  to  recover  posses- 
sion of  <whicll  he  has  been  ousted  is  not  debarred  from  the  benefit  of  section 
36  Act  XI  of  1859,  and  from  pleading  that  the  defendants  were  not  entitled 
to  sue  him  as  being  merely  benamidar.  But  he  may  be  so  deVarred  if  (he  has 
ackowledged  hift  holding  to  be  merely  that  of  a  trustee,  and  the  ,  property 
belonged  to  those  from  whom  the  defendants  were  purchasing,  whereby  he 
induced  the  defendants  to  purchase.  Jadab  Ram  v.  Ram  Lochun,  5  W. 
R.,  56. 

The  object  of  section  36  of  Act  XI  of  1859  is  to  prevent  the  true  owner  from 
disputing  the  title  of  his  benamidar  and  not  to  preclude  a  third  party  from 
enforcing  a  claim  against  the  true  owner  in  respect  of  the  benami  property 
Chunder  Kumari  v.  Ram  Ruttun,  I.  L.  R.,  12  Calc,  302. 

A,fthe  certified  purchaser  of  a  taluk  at  a  sale  held  under  the  provisions  of 
Act  XI  of  1859  for  arrears«of  revenue  and  who  had  obtained  symbolical  posses- 
sion had  at  the  time  of  the  sale  agreed  with  B,  the  former  owner  of  the  taluk 
to  reconvey  to  him  (B)  after  the  sale  had  been  completed.  In  a  suit  by  B  to 
compel  specific  performance  of  the  contract,  alleging  that  he  had  never  quitted 
actual  possession  of  the  taluk  objection  was  taken  that  the  suit  was  not 
maintainable  under  section  36  Act  XI  of  1869  and  under  section  317  Act  XIV 
of  1882,  Held  that  the  suit  being  not  one  to  oust  the  certified  purchaser 
from  possession  was  not  barred  by  section  36  ;  and  neither  was  it  barred  by 
section  317  of  the  Civil  Procedure  Code,  that  section  applying  only  to  sales 
in  execution  of  decrees  of  Civil  Courts  uudor  the  Civil  Procedure  Code. 
Fazal  Rahman  v.  Imam  Alii.  L.  R.  14  Cal.  583.  Section  36  is  a  penal  section 
and  ought  to  bo  construed  Bfcriotly  and  literally  and  in  construing  the  section 
the  court  ought  not   to  go  beyond   the  strict   letter  of  the   language  and   to 
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put  a  construction  upon  that  language  which  would  have  the  effect  of 
materially  extending  the  operation  of  the  section.  The  section  is  no  bar  to  a 
suit  to  oust  some  body  who  claims  through  the  certified  purchaser  and  applies 
to  a  suit  to  oast  the  certified  purchaser  only.  Roj  Chunder  v.  Dino  Nath 
I.  L.  R.  26  Cal.  &»,  Sc.  2  C.  W.  N.  423.  (Boohnur  v.  Lalla  Behari  Lall,  14 
M.  I.  A.  496,  18  w!  R.  157,  10  B.  h.  R.  159  ;  Lukhy  Narain  v.  Rally  Persad, 
L.  R.  2  I.  A.  154,  23  W.  R.  358  ;  Toondun  v.  Poka  Narain  L.  R.  I.  A.  342 
referred  to).  ) 

So  with  >efeVence  to  ejection  317  of  the  Civil  Procedure  Code  it  has 
been  held  that  the  protection  afforded  to  a  certified  purchaser  can  no£  be 
extended  to  one  who  derive  title  from  him.  Dukhoda  v.  Sreemunth  3  C.  W. 
N.  657*;  Nokori  v.  Sharup  Chunder  5  C.  W.  N.  341.  But  a  person  who  derive 
his  t#le  through  the  beneficial  owner  cannot  maintain  a  suit  against  the 
certified  purchaser.     Ram  Narain  v.  Mahainan  I.  L.  R.  26  All  82  F.  B. 

A  purchase  at  a  sale  for  arrears  of  revenue  under  Act  I  of  1845  made  by 
the  managing  member  of  joint  Hindu  Family  in  his  own  name,  but  on  behalf 
of  the  joint  faamily  is  not  affected  by  the  2lst  section  of  that  Act  and  not- 
withstanding anything  containted  therein,  the  members  of  such  joint  family 
may  sue  to  enforce  right  acquired  by  them,  under  such  purchase  as  against  thj 
managing  member,  though  he  is  thosole  certified  purchaser.  Toondun  y.  Pokh 
Narain  13  W.  R.  347  confirmed  by  the  Privy  Council.  1  I.  A.  342.  Section  36 
of  the  present  Act  is  a  reenactment  of  Section  2l  Act  I  of  1845  with  the 
additicii  of  the  words  "  or  on  behalf  partly  of  himself  and  partly  of  another 
person."  >  The  ruling  in  the  case  of  Toonden  v.  Pokh  Narain  therefore  applies 
to  this  section.  In  ^a  suit  to  recover  possession  by  the  ostensible  purchaser 
of  an  estate,  held  for  arrear  of  revenue  under  Act  I  of  1845,  whemit  was 
found  that  the  Plaintiff  had  stood  by  ever  since  his  purchase  and  had  for 
11  years,  allowed  defendant  to  remain  in  possession  and  enjoy  the  usufruct 
as  Proprietor  :  Held  that  the  burden  of  proof  was  rightly  thrown  on  the 
plaintiff.     Johar  Alt  v.  Brindbun  14  W.  R.  10. 

Purchase  by  defaulting  proprietor.  Under  Regulation  XI  of 
1822,  a  benami  purchase  for  the  defaulting  Proprietor  for  arrears  of  Revenue 
wasnot  ipso  facto  illegal  and  void.  Kalee  Das  v.  iftathura  Nath  5  W.  R.  154. 
There  is  nothing  in  the  present  Law  also  prohibiting  a  bename  purchase  by 
a  defaulting  Proprietor.  Musamut  Naun  v.  Wachid  11  W.  R.  265.  Gonesh 
Persad  v.  Pandey  Brij  Behary,  1  C.  L.  I.,  565. 

37. — The   purchaser^ of  an    entire    estate   in   the 

Rights  of  a  purchaser     permanently      settled     districts    of 

of  a  permanently-set-     Bengal    Bihar,     and     Orissa,     sold 

tied  estate  sold  for  its  &  > 

own  arrears.  under  this  Act  for  the^  recovery   of 

arrears   due    on   account   of  the   same,  shall   acquire 
the  estate  free  from  all  encumbrances  which  may  have 
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been  imposed  upon  it  after  the  time  of  settlement  ; 
and  shall  be  entitled  to  avoid  and  annul  all*  under- 
tenures,  and  forthwith  to  eject  all  under-tenants,  with 
the  following  exceptions  : —  (/ 

First. — Istimrari  or  mukarrari  tenures  which  have 
been   held   at   a  fixed  rent  from  the  time  of  the  Per- 
•manent  Settlement. 

^Secondly. — Tenures  existing  at  the  time  of  settle- 
ment, which  have  not  been  held  at  a  fixed  rent : 
Provided  always  that  the  rents  of  such  tenures  shall 
be  liable  to  enhancement  under  any  law  for  the  time 
being  in  force  for  the  enhancement  of  the  rent  of  such 
tenures. 

c  Thirdly. — Talukdari  and  <  other ,  similar  tenures 
create^  since  the  time  of  settlement  and  held  im- 
mediately of  the  proprietors  of  estates,  and  farms 
for  terms  Qf  years  so  held,  when  such  tenures  and 
farms  have  been  duly  registered  under  the  provisions 
of  this  Act. 

Fourthly. — Leases  of  lands  whereon  dwelling- 
houses,  manufactories,  or  other  permanent  buildings 
have  been  erected,  or  whereon  gardens,  plantations, 
tanks,  wells,  canals,  places  of  worship,  or  burning  or 
burying  grounds  have  beeen  made,  or  wherein  mines 
have  been  sunk. 

And  such  a  purchaser,  as  is  aforesaid,  shall  be 
entitled  to  proceed  in  the  manner  prescribed  by  any 
law  for  the  time  being  in  force  for  the  enhancement 
of  tha  rent  of  any  land  coming  within  the  fourth 
class  of  exceptions  above  made,  if  he  can  prove  the 
same  to  have  been  held  at  what  was  originally  an 
unfair  rent,  and  if  the  same  shall  not  have  been   held 
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at  a  fixed  rent,  equal  to  the  rent  of  good  arable   land, 

for  a  tarm  exceeding  twelve  years ;  but  "not  otherwise. 

Provided    always   that  nothing      in    this  section 

\  contained     shall     be    construed    to 

Proviso.  i 

entitle  any  such  purchaser  as 
aforesaid  to  eject  any  raiyat,  having  a  ri^ht  of  occu- 
pancy at  a  fixed  rent  or  at  a  rent  assessable  accord- ' 
ing  to  fixed  rules  under  the  laws  in  force,  or  to 
enhance  the  rent  of  any  such  raiyat  otherwise  than 
in°the  manner  prescribed  by  such  laws  or  otherwise 
than  the  former  proprietor,  irrespectively  of  all  en- 
gagements made  since  the  time  of  settlement,  may 
have  been  entitled  to  do. 

Object  ard  SCOpu  of  th^  section.  "The  general  policy  of  tne 
Revenue  Sale  laws  that  have  been  passed  since  the  permanent  settlement  has 
been  to  protect  the  public  revenue  by  placing  the  purchaser  of  an  estate 
sold  for  arrears  of  revenue  in  the  position  of  the  person  who  at  the  time  of 
the  Decennial  Settlement,  engaged  to  pay  the  revenue  f,hen  fixed.  They 
therefore  gave,  or  sought  to  give,  to  purchaser,  the  power  of  abrogating ,  all 
engagements  made  by  the  defaulting  Zamindar  or  his  predecessors  since  the 
settlement  whereby  the  Zamindaree  rents  and  profits,  which"  "were  the 
security  to  Government  for  the  due  payments  of  the  revenue,  were  diminished, 
The  Indian  legislature,  however,  has  not  uniformly  tried  to  effect  this 
general  object  by  precisely  the  same  means.  The  various  statutes,  which  it 
has,  from  time  to  time  passed  for  the  purpose  differ  in  in  tho  language  of 
their  provisions  and  in  the  stringency  of  the  power  conferred  by  them.  Those 
enactments,  atleast  those  that  were  passed  before  1840,  are  reviewed  in  the 
very  able  paper  signed  by  Mr.  Colvin  which  is  printed  in  frhis  record.  It  was 
called  forth  by  a  difference  of  opinion  between  the  Board  of  Revenue  of 
which  he  was  then  the  Secretary  and  Mr.  Dampier  the  commissioner  of  the 
division  in  which  the  estate  was  situate  ;  Mr.  Dampier  taking  the  view  now 
contended  for  by  the  respondents,  viz.  that  the  talukdars  whether  their 
tenures  were  created  before  or  after  the  Decenninal  settlement,  were  entitled 
to  retain  possession  of  there  lands,  subject,  save  in  certain  exceptional  cases, 
to  the  liability  of  enhancement  of  rent  according  to  the  Purgnnah  rates.  And 
this,  as  is  shown  by  the  record  at  page  17  was  the  view  of  the  law  expressed 
by  the  Boord  of  Revenue  itself  in  May  1833.  Mr.  Colvins  letter  was  written 
in  1836  on  behalf  of  the  Board  of  Revenue  to  combat  and  overrule  this 
construction  of  law.' 
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"  To  some  of  Mr.  Colvins  conclusions  their"  "  Lordships  give  an  unquali- 
fied assent.  They  concur  with  him  in  holding,  that  under  the  Sal/  Law  as 
it  existed  before  1822,  a  talukdar  would  not  be  dispossessed  of  his  lands  at 
the  will  of  the  Purchaser  at  the  Sale  ;  that  he  was  at  most  liable  to  pay  the 
full  Pergana  or  district  rate  for  them,  and  could  only  be  ejected  from  them  if 
he  finally  declined  to  hold  them  at  the  enhanced  rent.  They  are  also  of 
opinion  that  Mr.  Colvin  is  right  in  holding,  that  under  Regulation  XI  of 
1822,  the  law  respecting  dependent  talooks  created  subsequently  to  the  settle- 
ment was,  that  'Such  talooks  were  liable  to  be  wholly  avoided  and  annlled 
at  the^.  option  of  tne  purchaser  at  a  sale  for  arrears  of  revenue'  unless  they 
fell  within  the  class  contemplated  by  the  32nd  Section  of  that  Regulation 
The  language  of  the  61st  Section  is  very  distinguishable  from  that  used  in  the 
earlier  Regulation.  It  provides  that  'all  tenures  which  may  have  originated 
with  the  defaulter  and  his  predecessors  shall  be  liable  to  be  avoided  and 
annulled.'  On  the  other  hand  the  5th  Section  of  Regulation  44  of  1793 
provides  only  that  the  Engagements  which  the  defaulting  proprietor  may  have 
contracted  with  dependant  talookdars  ;  as  also  all  leases  to  underfarmer, 
shall  stand  cancelled  ;  and  that  the  purchaser  shall  collect  from  the  talukdrs 
rerft  according  to  the  full  Perguna.  rate.  /The  effect  therefore  of  the  earlier 
statute  was  to"  cancel  a  farming  lease,  bitfu  to  keep  alive  the  talookdar's 
tenure  though  at  a  rent'liable  to  enhancement." 

"Hence  the  question  between  the  commissioner  and  the  Boarjl  of  Revenue 
in  1896  was,  as  thevquestion  between  the  parties  on  this  part  of  the  case  now 
is,  whether  talukdars  of  the  class  of  Bishouath  Roy  (thaj  is  an  heriditar^ 
transferable  taluk  to  be  held  at  a  fixed  perpetual  rent  and  created  subse- 
quently to  the  perpetual  settlement  in  the  year  1803)  were  within  the  pro. 
tection  of  the  32nd  Section.  Mr.  Colvin  contends  that  "the  Mofursil  talook- 
dars spoken  of  in  that  section  being  described  as  persons  having  a  heriditary 
transferable  property  in  the  lands  or  the  rents  thereof  must  be  taken  to  be 
such  talookdars  as  are  described  by  Section  5  Regulation  viii  of  1793,  who,  at 
the  time  of  the  decennial  settlement,  might  have  engaged  directly  with  the 
Government  for  the  payment  of  the  public  revenue  assesed  on  their  Jands  ; 
ande,Ten  after  the  settlement  and  until  the  right  was  taken  away  by  Regu- 
lation I  of  1801  might  have  claimed  to  be  separated  from  the  estate  of  the 
Zamindar.  He  argues  that  the  term  does  not  include  dependant  talukdar's 
whose  tenares  have  been  created  since  the  settlement,  they  being  talookdars 
under  the  7th  Section  of  Regulation  VIII  of  1793,  are  declared  not  to  have 
the  property  in  the  soil,  but  to  bo  mere  lease  holders.  Their  Lordship's  are 
of  opinion  that  there  is  considerable  weight  in  the  reasoning  of  Mr.  Colvin 
which  receives  some"  "  corroboration  from  that  portion  of  the  14th  Section  of 
Regulation  I  of  1801  which  declares  that  the  rules  regarding  separable  taluks 
contained  in  Regulation  VIII  of  1793  were  never  meant  to  apply  to  any  now 
talooks  constituted  since  the  Decennial  settlement.  Considering  however 
that  they  have  been  referred  to  in  no  case,    in   which   {he  clause  now   under 
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consideration,  has  received  a  judicial  construction,  that  the  question  was  not 
raised  or  ^considered  in  the  court  below  and  "that  its  determination  is  not 
absolutely  essential  to  the  disposal  of  the  appeal  they  abstain  from  express- 
ing any  further  or  more  decided  opinion  concerning  it."  Khaja  AssamvoUah 
v.  Obhoy  Churn\S  W.  R.  25  P.  C. 

Regulation  XI  of  1822  was  repealed  by  Act  XII  of  1841  which  by  its  27th 
Section  enacted  as  follows  : — 

"And  it  is  hereby  enacttM  that  the  purchaser  of  an  estate  sold  under  this 
Act  for  the  recovery  of  arrears  due  on  account  of  the  same^in  the  permanently 
settled  district  of  Bengal,  Behar  Orissa  and  Benares  shall  acquire  the  ""estate 
free  from  all  encumbrances  which  may  have  been  imposed  upon  it,  afyer  the 
time*  of  settlement  and  shall  be  entitled,  after  notice  given  uuder  section  10 
Regulation  V  of  1812,  to  enhance  at  discretion  (any  thing  in  the  exising 
Regulations  to  the  contrary  notwithstanding)  the  rents  of  all  undertenuure  in 
the  "said  estate"  "and  to  eject  all  tenants  thereof  with  the  following 
exceptions  : — 

First. — Tenures  which  were  held  as  Istimmari  or  Mocurrarea  at  a  fixed 
rent  more  than  12  years  before  the  permanent  settlement. 

Secondly* — Tenures  existing  at  the  times  of  the  Decenial  settlement, 
which  have  not  been,  or  may  not  be  proved  to  be  liable  to  increase,of  assess- 
ment on  the  ground  stated  in  Section  41.  Regulation  VIII  of  1793. 

Thirdly. — Lands  held  by  Khood-Kast  or  Kudmi  ryots  having  rights 
of  occupancy  at  fixed  rents  or  at  rents  assessable  affording  to  fixed 
rules  under  the  Regulation  in  force. 

Fourthly. — Lands  held  under  bona  fide  leases  at  fair  rents,  temporary  or 
perpetual,  for  the  erection  of  dwelling  houses  or  manufactories  or  for  mines, 
gardens,  tanks,  canals,  place  of  worship  burying  ground,  clearing  of  Jungle 
or  like  beneficial  purposes,  such  land  continuing  to  be  used  for  the  purposes 
specified  in  the  leases. 

Fifthly. — Farms  granted  in  good  faith  at  fair  rents  and  for  specified 
areas  by  a  former  proprietor  for  term  not  exceeding  twenty  years,  under 
written  leases  registered  within  a  month  from  th«ir  date.  *  *  *  *  "  '  , 
The  earliest  legislation  on  the  subject  was  the  5th  Section  of  Regulation 
44  of  1793  which  provided  that  in  a  sale  for  arrears  of  revenue  all  engagements 
between  defaulting  proprietors  and  their  dependent  talookdars  &c,  should 
stand  cancelled  from  the  day  of  sale.  This  was  followedby  Regulation  XI 
of  1822,  and  from  the  rule  which  avoided  all  incumbrances  in  the  event  of  a 
sale  for  arrears  of  revenue  were  now  excepted  Khud  Kasht  Kadumi  raiyats  or 
resident  and  heriditry  cultivators,  who  were  not  to  be  ejected  by  the  auction 
purchaser,  though  their  [rent,  might, \>o  enhanced  after  service  of  notice. 
The  next  important  enactment  was  Act  [XII  of  1841.  This  Act  with  the 
exception  of  section  1  &  2  was  repealed  by  Act  I  of  1845.  This  remnant 
of  Act  XJI  of  ,1841  and  .the  whole  of  Act  I  of  1845  were  repealed  by  the 
Present  Act  XI  of   1859  the  first  37  Sections  of  which  now  contain  the  Laws 
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relating  to  the  sale  of  estates  for  arrears  of  revenue  in  the  Lower  of  Provinces 
of  Bengal.  ' 

It  will  be  seen  that  for  the  words  "more  thon  twelve  years  from  the 
Permanent  settlement"  in  clause  1  Section  26  of  Act  I  of  1845,  the  words 
"from  the  time  of  Permanent  Settlement"  have  been  substituted.  Under 
clause  2  of  section  26  of  Act  XII  of  1845,  "the  tenures,  if  shown  to  be  in 
existence  at  the  time  of  the  decenuial  settlement  were  protected  from  enhance- 
ment unless  the  action  purchaser  could  prove  their  liability  thereto  ;  under 
the  clasee  in  Act  ^KI  of  1859  the  tenant  is  protected  from  ejectment  but  is 
liable 'to  enhancement  unless  he  can  prove  that  he  held  at  a  fixed  rent  from 
the  tin>e  of  the  Permanent  Settlement.  The  burden  of  proof  in  the  latter  case 
is  however  considerably  lightened  by  the  20  year  presemption  of  Sections  4 
and  16  of  Act  X  of  1859  corresponding  to  section  4  &  17  of  Act  viii  (B.  Cr.)  of 
1869  (Section  50  (2)  of  the  Bengal  Tenancy  Act)."  Field  Introduction  to 
the  Regulation  of  the  Bengal  Code.     Note  to  Section  118. 

The  third  class  mentioned  in  Act  I  of  1845  "finds  no  place  in  Section  67 
Act  XI  of  1859  which  however  protects  from  ejectment,  though  not  from 
enhancement,  raiyats  having  a  right  of  occupancy  at  fixed  rents  or  rents 
assessable  according  to  fixed  rules  under  thp  law  in  fbrce."     I^id. 

Claus§  4  of  section  67  of  Act  XI  of  18o9  differs  slightly  from  the  corres- 
ponding clause  in  the  previous  Acts.  "It  speaks  of  leases  of  lands  where  on 
dwelling  houses  &c,  have  been  erected  or  where  on  garden^  &c,  have  been 
made,  or  wherein  mines  have  been  sunk,  and  says  nothing  about  the  lands 
continuing  to  be  used  for  these  purposes.  The  rent  can  moreover  be  enhance/l" 
"if  the  purchaser  can  show  that  it  was  originally  an  unfair  rent  or  that 
the  rents  have  not  been  held  at  a  fixed  rent  equal  to  the  rent  of  good  arable 
land  for  a  time  exceeding  twelve  years,  but  not  otherwise."     Ibid. 

Purchaser.  An  auction  purchaser  of  the  rights  of  Government  in  a 
talook  sold  for  arrears  of  revenue  is  not  privy  in  eatate  to  the  defaulting 
proprietor.  He  does  not  derive  title  from  him  and  is  bound  neither  by  his  acts 
or  by  his  laches.  Bughol  Rahaman  v.  Pran  Dhun  8  W.  R.  222.  A  purchaser 
afasaleof  a  Government  l^.has  Mahal  does  not  acquire  any  peculiar  right 
different  from  that  <ol  any  other  proprietor  ;  nor  does  the  fact  of  purchasing 
from  Government  give  him  60  years  within  which  to  bring  a  suit  for  posses- 
sion or  any  further  time  than  is  allowed  to  any  other  purchaser  by  the 
ordinary  law  of  limitation.  Boondte  Roy  v,  Pundit  limu-hi  24  W.  R.  64.  A 
sale  for  arrear  of  revenue  passes  the  mahai  and  not  the  Zamindaree  right  of 
Government,  Oholam  Mukh  loom  v.  A.shuk  Jan  25  W.  R.  86.  An  auction 
puichiscr  at  a  sale  for  arrears  of  Government  revenue,  doosnot  derive  his 
title  from  tlu-  defaulting  Proprietor  and  proceedings  between  the  default- 
ing proprietor  and  third  parties  with  respect  to  the  land  are  not  admis- 
sible in  evidence  in  a  subsequent  suit  brought  by  the  auction  purchaser 
as  against  him.  Radha  <:<>hin<l  v.  Rakhal  Dot.  I.  L.  R.  12  Cal  82.  The 
title  of  a  purchaser  at  a  sale  {or  arrears  of  <  k>vernment   Revenue  to  avoid  an 
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under  tenure  and  eject  the  tenant  will  depend  upon  whether  the  tenure  is 
protected  Vinder  any  of  the  clauses  of  section  37  of  Act  XI  of  1859  and 
whether  the  tenant  has  a  right  of  occupancy.  If  the  tenant  can  prove  such  a 
right,  he  can  not  be  ejected.  Sheo  Purahun  v.  Rajendra  Keesore  12 
W.  R.  123.  \ 

Entire  Estate.  ,  Where  an  estate  sold  for  arrears  of  revenue  is  recorded 
in  a  separate  number  in  the  Collector's  rent  roll  with  a  separate  revenue  assessed 
upon  it  and  the  specification  m  the  sale  certificate  granted  under  Section  28  in 
the  form  prescribed  by  the  Act  shows  that  the  estate  sold  was  an  entire  estate, 
the  mere  fact  that  a  portion  of  the  land  of  that  estate  being  joint  with*those 
of  certain  other  estates,  cannot  stand  in  the  way  of  its  being  an  entire,  estate 
withifi  the  meaning  of  Section  37  of  the  Act.  In  a  suit  by  a  purchaser  of  such 
an  estate  for  arrears  of  revenue  to  avoid  an  undertenure,  held  that  the  pro- 
prietors of  the  other  estates  to  which  the  land  in  dispute  partly  appertained, 
were  not  necessary  parties,  in  as  much  as  what  the  plaintiff  really  asked  for  was 
not  direct  or  actual  possession  of  the  land,  bnt  indirect  or  constructive  posses- 
sion by  receipt  of  rent  to  the  extent  of  these  shares  from  the  cultivating 
tenants,  upon  a  declaration  that  the  intermediate  tenure  was  cancelled  by  the 
sale  for  arrears,  of  reverue.  Katiyrt  Kumari  vs  Bharat  Ohunder  2  C.  W.  N. 
229.  See  also  Preo  Nath  v.  KiranChander.  I,  L.  R.  27  Cal.  290.         , 

A   new  estate  created  upon   a  partition  by  the  Collector  comes  within  the 

meaning  of  "  entire  estate"  in  Section  37  of  Act  XI  of  1859.    The  words  "  time 

%  i 

of  settlement  "  in  that  Section  mean  the  time  when  the  contvact  was  made  by 

Government,  and  in  the  case  of  a  permanently  settled  estate  mean  the  time 
of  permanent  settlement.  A  partition  by  the  Collector  merely  apportions  the 
amount  ot  revenue  ;  there  is  no  Settlement  of  the  revenue  in  any  sense  at 
the  time  of  such  partition.  Koowar  Singh  v.  Gour  Sunder  I.  L.  R.  24. 
Cal.  887. 

The  portion  of  an  estate  for  which  a  separate  account  is  opened  uuder 
Section  10  and  11  of  Act  XI  of  1859  and  the  portion  from  which  it  is  separated 
are  equally  "shares"  within  the  meaning  of  Section  10.  The  latter  (though 
it  may  be  for  convenience  sake,  be  termed  the  parent  estate)  cannot  be  con- 
sidered an  erjbire  estate  within  the  meaning  of  Section  37,  but  is  still  a  share 
and  liable  to  all  the  incidents  of  a  share.  Monohar  v.  Harro  Mohun. 
I.  W.  R.  27.  The  order  of  a  commissioner  requiring  proprietors  having 
separate  Juma  to  pay,  for  the  convenience  of  the  Collector,  their  shares 
of  the  revenue  through  one  of  their  number  cannot  override  their  legal  right 
of  separate  proprietorship  allowed  under  the  settlement  law  and  preserved 
by  express  record  or  transform  such  right  into  a  joint-tenancy.  Ram 
Gobind  v,  Kushoodoja  15  W.  R.  141.  See  14  W.  R.  1  for  the  original 
judgment  in  this  case.  The  power  of  a  purchaser  at  a  revenue  sale  to  annul 
all  incumbrances  is  limited  to  purchasers  of  entire  estates.  Kali  Das  v. 
Chunder  Mohen  8  W,  R.  68  ;  Madhub  Chunder  v.  Promotho  Nath  20 
W.  R.  264. 

8 
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Permanently  Settled  Districts.— A  district  of  which  only  a  portion 

is  permanently  settled,  is  a  permanently  settled  District  within  the  meaning  of 
this  section.  The  purchaser  of  an  estate  in  the  Sunderbunds  at  a  sale  for 
arrears  of  revenue  is  a  purchaser  of  an  Estate  in  a  permanently  settled 
district  and  is  therefore  entitled  to  the  benefit  of  section  37.  Bholanath  v. 
Umacharan,  I.  L.^,R.,  14  Calc,  440.  , 

Settlement. — The  word  "  settlement  in  tnis  section  does_notfr  necessarily 
'  mean  the  Permanent  Settlement  of  1793.  Tamashu  Bibi  v.  Ashutosh,  4  C. 
W.  N.  513.  In  the  case  of  Rajchunder  Choivdhry  v.  Sheikh  Busheer  Mahomed 
(25  WV  R.,  476)  Mr.  Justice  Macpherson  observed  as  follows  ;— "  We  think 
that  the  Judge  is  wrong  in  the  construction  which  he  has  put  upon  the'  word 
"  settlement"  in  the  first  paragraph  of  section  37  of  Act  XI  of  1859.  '  The 
word  as  used  there,  refers  not  to  the  permanent  settlement,  but  to  the  settle- 
ment, which  took  place  after  resumption  by  the  Government  of  the  lands 
previously  held  as  lakeraj.  That  this  is  so  is  evident  when  the  whole  of  the 
section  is  read "  "  together  ;  and  where  the  permanent  settlement  is 
referred  to,  namely  in  the  first  of  the  exceptions  immediately  following  the 
words  "permanent  settlement'  are  used.'o  *  * 

Incu.mbrancer. — The  principle  under  which  purchasers  of  estates  at  Re- 
venue sales  acquire  such  estates  in  the  condition  they  were  at  the  time  of  the 
Permanent  Settlement  is  equally  recognised  by  the  last  salejaw  (Act^XI  of 
1859)  as  by  the  taws  previous  to  it  and  applies  as  much  to  actual  encroach- 
ments on  the  taluk  or  estate  by  neighbours  as  to  encumbrances  or  under 
tenures^  created  on  it  by  the  old  proprietor  or  by  his  laches.  GolacJcmonee  v. 
JTurrochunder,  8  W.  R.  62.  A  purchaser  at  a  sale  for  arrears  of  revenue  with 
a  paramounnt  title  under  section  37  Act  XI  of  1859  acquires  the  estate 
free  from  any  incumbrance  which  accrued  thereupon  from  the  laches  of  the 
former  proprietor  in  the  same  way  as  he  would  have  acquired  it  free  from 
any  incumbrance  created  by  sale,  lease  or  mortgage.  Thakur  Das  v.  Nobin 
Kissen  .15  W.  R.  552. 

The  incumbrance  which*  may  be  set  aside  under  Section  71  of  Assg-m  Land 
and  Revenue  Regulation  (Act  I  of  1886)  includes  not  merely  an  incumbrance 
actively  created  by  the  previous  holder  but  also  an  incumbrance  created  by 
his  acquiescence  or  laches  either  wilful  or  arising  from  negligence  ;  so  a 
purchaser  at  a  revenue  sale  is  entitled  to  avoid  the  interest  acquired  by  any 
one  by  adverse  possession,  Mahomed  Ndehim  v.  Kashinath  3  C,  W.  N. 
108.  The  right  created  in  a  person  by  adverse  possession,  against  the  sold 
out  proprietor  has  always  been  regarded  as  an  incumbrancer  Oojx  ndra 
v.  Makadam  I.  L  It.  21  Cal.  702,  Kasim  Khan  v.  Brojo  Nath  I.  L.  R.  22 
Cal.  244,  Nafer  Chander  v.  Rajendra  Lull  I.  L.  R.,  25  Cal.  167  Embankments 
are  not  incumbrances  liable  to  be  extinguished  under  Section  26  Act  I  of 
1845  which  refer  only  to  tenures  and  leases.  Collector  of  24  Parganas 
v.   Joy  Narain  W.  R.  F.   B.  17  (special  Number.) 
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By  permitting  a  patnidar  to  take  a  quantity  of  land  in  addition  to  what 
is  held  by  Wim  in  patni  and  by  receiving  rent  from  him  for  such  additional 
land  for  a  series  of  years,  a  proprietor  can  not  in  the  absence  of  any  Kabulyat 
from  the  patnidar  or  verbal  agreement  giving  him  the  extra  land  in  perpetual 
lease  be  held  to  jpe  debarred  from  resuming  possession.  Kishore  v.  Bishtoo 
12  W.  R.  188. 

Not  ipso  facto  void-  The  interest  of  the  incumbrancer  does  not 
cease  to  exist  without  any  act  Mone  by  the  purchaser.  Ranee  Samomoyee  v. 
Maharaja  Sattish  Ghunder  2  W.  R.  14  P.  C.  When  at  an  auction  sale 
for  arrears  of  revenue,  the  Government  became  the  purchaser  of  the  proj*erty 
and  afterwards  makes  settlement  with  former  Proprietors  of  the  under  tenures 
the  question  whether  or  not  the  Government  cancelled  the  undertenures 
existing  at  the  time  of  the  sale  is  one  to  be  decided  solely  according  to  the 
effect  of  the  proceedings  taken  by  the  Collector  in  each  case.  It  is  aVnistake 
to  suppose  that  their  Lordships  of  the  Privy  Council  in  the  case  of  Khaja 
AssunooUa  (13  M.  I.  A.  317,  13  W.  R.  24  P.  C.)  intended  to  lay  down 
a  general  rule  according  to  which  all  questions  of  this  nature  are  necessarily 
to  be  decided.  Soohdeb  v.  SremiUhi  Alladi.  2  C.  L.  R.  13.  The  Govern- 
ment as  auction  ftarchaser  t)f  a  Zamjndary  having  waived  all  rights  to  cancel 
the  tenures  of  dependent  talukdars  and  having  admitted  them  to  settlement 
and  otherwise  recognised  their  rights,  a  purchaser  from  the  Government, 
could  not  put  in  force  against  the  talukdars  any  right  which  his  vendor  had 
waived,  Raja  Sutto  Charan  v.  Mohesh  Ghander  11  W.  R.,  10  P.  C.  The 
sanje  principle  applies  to  sales  for  arrears  of  rent  and  to  sales  for  arrears  ^of 
revenue,  and  in  either  case,  under  tenures  are  not  ipso  facto  avoided  by  the 
sale,  but  are  voidable  only  at  the  option  of  the  parchaser.  {Unnoda  Vharan 
v.  Mathuranath  I.  L\  R.  4  Cal.  860,  Sc.  4  C.  L.  R.  422  over  ruled).  Titu 
Bibee  v.  Mohesh  Chander  12  C.  L.  R.  304  F.  B.  An  estate  does  not  become 
free  from  incumbrances  by  the  mere  sale,  that  is,  if  the  purchaser  does  not 
avoid  them.  Mafezudden  v.  Korban  All  A.  W.  8  C  W.  N.  115.  The  law,  how- 
ever, does  not  require  any  notice  as  a  necessary  preliminary  to  a  suit  to 
avoid  an  under  tenure  ;  although  the  tenure  is  not  ipso  facto  avoided  by  a. 
sale  of  the  istate  for  arrears  of  revenue,  and  is  only  liable  to  be  avoided  at 
the  option  of  the  purchaser  at  such  sale,  such  option  may  be  exercised  by  the 
institution  of  a  suit  within  the  time  allowed  by  law.  {Titu  Bibee  v.  Mohesh 
Chunder  I.  L.  R.  9  Cal.  683  referred  to).  Kamal  Kumari  v.  Kiran  Ghunder 
2  C.  W.  N.  229. 

The  decision  of  the  Privy  Council  in  the  case  of  Khaja  Assanoollah  v. 
Obhoy  Gharan  (13  W.  R.  24  Pc.)  did  not  apply  to  a  case  in  which  the  pro- 
ceedings of  the  Government  showed  that  it  had  exercised  the  power  of 
cancellation.  Held  also  that  the  indulgence  in  that  case  referred  mainly  to 
tenures  purchased  between  1817  and  1822  but  not  to  tenures  created  after 
Reg.  XI  of  1822  had  informed  persons  that  their  rights  were  liable  to  be 
cancelled  by  a  purchaser  at  an  auction  sale  for  arrears  of  revenue.  Aftabuddin 
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v.  Samhdlah  23  W.  R.  245.  Though  on  the  sale  of  a  zemindari  for  arrears 
of  revenue,  the  Government  has  the  right  to  annul  all  under  tenures,  not 
specially  protected  yet  it  cannot  be  taken  for  granted,  that  the  Government 
has  enforced  its  extreme  rights,  and  even  where  the  right  of  Government 
to  do  so  is  asserted  in  the  course  of  the  proceedings,  it  ft  a  matter  which 
has  to  be  decided  upon  evidence,  whethe^r,  having  asserted  its  rights,  the 
Government  afterwards  actually  enforced  it.  Trilochan  v.  Kamalkant  25 
W.  R.  356.  t 

*  *      i 

1     Who  can  sue  to  annul  an  incumbrance.    In  the  case  of  Ranee 

Surnouoyee  v.  Maharaja  Satish  Chander  (2  W.  R.  14  P.  C.)  their  Lordships 

of  the  Privy  Council  doubted  whether  the   5th   Section   of  Regulation   44  of 

1793,  which  was  the  earliest   of   the  provisions   regarding  the  annulment   of 

incumbrances  on  a  sale  for  arrears  of  revenue  "  was  to  be  construed  as  giving 

a  power  only  to  the  purchaser  or  to  him  and  his  heir  or  a  power   attached   to 

the  zemindaree   which   passed     to   subsequent    purchaser."     When    auction 

purchaser  did  not  avail  himself  of  the  power  vested  in   him  by  law  to  avoid 

and  annul  a  tenure  created  by  his  predecessor,  held  that  it  was   not  open  to 

any  person,  now  holding  his  estate  and  still  less  to  a  mere  lessee  holding  under 

hrtn  to  avoid  the  tenure.     Tarachandv.   W,akin7iessaA.7   W.  R„  91.     The  doubt 

ft  C  t 

expressed  in  Rani  Surnomoyee's  case  noted  above  was  reiterated  in  the  case 
of  Raja  Sutto  Churn  Ghosal  v.  Mohesh  Chunder  (11  W.  R.  10  Pc).  and  their 
Lordships  observed  as  follows  : — 

Their  Lordships,  then,  being  clearly  oflopinion  both  upon  principle  and  the 
authority  of  the  decision  in  the  10th  Moores  Indian  Appeal  (2  W.  R.  13  Pc;,.) 
that  the  respondents  now  cannot  for  the  first  time,  exercise  powers,  which  if 
they  ever  exsited,  existed  only  by  virtue  of  the  repealed  sections  of  Regulations 
"  XI  of  1822,  do  not  deem  it  necessary  to  consider  Whether  the  stringent 
powers  given  by  those  enactments  to  purchasers,  eo.  nomine,  could  in  any 
case  be  exercised  by  the  heir  and  assignees  of  such  purchaser.  Justice 
and  sound  policy  alike  require,  that  in  as  much  as  the  law  has  given 
them  for  the  particular  purposes  only  of  enabling  the  purchaser  again 
to  *  make  the  income  of  the  estate  an  adequate  security  for  the  public 
revenue  assessed  upon  it,  and  the  exercise  of  them  cannot  bi^t  occasion 
great  hardship  to  under  tenants  and  insecurity  to  property,  they  should 
be  exercised  within  a  reasonable  time."  The  point  again  rose  in  the 
case  of  Forbes  v.  Mir  Mahamed  Hossein  (20  W.  R.  44  P.  C,  12  B.  L.  R.  210) 
where  it  was  conceded  at  the  argument,  "  that  a  purchaser  from  a 
purchaser  at  the  auction  sale,  immediately  after  the  sale  and  at  a  time 
when  he  could  not  be  taken  to  have  waived  any  right  which  that 
tranpaction  may  have  given  him,  acquired  the  same  right  which  he 
would  have  acquired  had  he  been  the  actual  purchaser  at  the  revenue 
sale."  These  cases  wore  considered  by  Mr.  Justice  Markby  in  the  case 
of  Koylash  Ghundra  Datt  v.  Jubur  Ali  (22  W.  R.  29)  and  there  it  was 
held   that  "  the  rights    which    are   conferred   upon   a  purchaser   at  a  sale 
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for  arrears  of  revenue  under  "  "  Act  XI  of  1859  Section  37,  are  capable 
of  being  transferred  to  another  person  if  the  transfer  follows  immediately 
upon  the  sale  or  within  a  reasonable  time  thereafter.  See  also  Narayan 
v.  Kasiswar  1  C.  L.  J.  579  and  Shoshi  v.  Keramtulla  1  C.  L.  J.  66n.  When  an 
auction  purchaser  for  arrears  of  revenue  creates  a  putni,  he  cannot  sue  to 
annul  an  undertenure  ^within  that  putni,  as  his  whole  power  under  Act. 
XI  of  1859  passes  to  the  putnidar,  who  alone  can  institute  such  a  suit. 
Srimantav.  Keohorr  Chund  15*W.  R,  481. 

The  right  that  is  given  by  section  37  Act.  XI  of  1859  to  the  auction  • 
purchaser  of  an  entire  estate  in  the  permanently  settled  Districts  of 
Bengal,  Behar  and  Orissa,  sold  for  arrears  of  revenue,  to  avoid  and 
annul*  an  undertenure,  is  a  right  that  must  be  exercised  by  all  the 
purchasers  jointly,  when  there  are  more  purchasers  than  one.  Dwarha 
Nath  v.  Grish  Ghunder  I.  L.  R.  6  Cal.  827,  Ahhil  Chunder  v.  Jatra  Mohan 
1  C.  W.  N.  614,    Jatra  Mohan  v.  AtkU  Chander  I.  L.  R.  24  Cal.  334. 

Where  a  putni  granted  by  a  Hindu  widow,  though  in  appearance  a 
duly  registered  tenure  falling  within  the  third  exception  of  Section  37 
of  Act.  XI  of  1859,  was  in  reality  the  result  of  a  fraudulent  decree,  which 
if  there  had  been  no  revwue  sale.,  the  real  owner  or  reversioner  miglft 
have  avoided,  held  that  the  right  to  avoid  it  passed  to  the  auction 
purchaser  and  does  not  remain  in  the  old  proprietor.  Bam  Chandra  v. 
Kashi  Nath,  W.  R.  Gap  No.  66.  The  reciept  of  rent  by  an  auction 
purchaser  does  not  prevent  him  from  bringing  a  suit  to  set  aside  the 
incumbrance.     Radha  Kant   v.    Hurro  Kant  25  W.  R.  14. 

The  purchaser  at  a  revenue  sale  brought  a  suit  to  annul  incumbrances 
against  certain  cosharer  undertenureholder  and  got  a  decree.  Subsequently 
he  leased  the  property  to  plaintiff,  who  brought  a  second  suit  to  annul  incum- 
brances against  the  remaining  cosharers  ;  held  that  the  suit  was  not  barred 
under  Section  43  C.  P.  C.     Subhadra  v.  Chunder  Kumar  8  C.  W.  N.  58. 

Limitation.  The  purchaser's  cause  of  action  arises  from  the  date  of 
sale.  Brojo  Sunder  v.  Futtich  Chunder  17  W.  R,  407.  Comp.  Harek  Chand 
v.  Bejoy  Chand  2  C.  L.  J.  87  Sc.  9  C.  W.  N.  795.  An  auction  puYchas^r 
is  barred  by  implied  acquiecence  from  pleading  that  he  is  not  bound  by  the 
acts  of  his  predecessor  if  he  does  not  question  those  acts  within  12  years  from 
the  date  of  his  purchase.     Sib  Dayal  v.  Gouree  18  W.  R.  281 

When  at  an  auction  sale  for  arrears  of  revenue,  a  person  purchases  a 
permanently  settled  Zamindary,  his  cause  of  action  for  prossession  of  lands, 
which  he  alleges  to  have  formed  a  part  of  his  permanently  settled  zamindari 
and  for  which  he  still  pays  Government  revenue  will  be  held  to  have  arisen 
on  the  date  of  his  purchase.  Such  a  purchaser  is  not  bound  by  adverse 
possession  which  has  barred  the  former  (defaulting)  proprietor  in  respect  of 
the  same  lands  and  against  the  same  parties.  (Dewan  Ram  Jibun  v.  The 
Collector  of  Shahabad  18  W.  R.  68,  The  Collector  of  Murshidabad  v.  Rai 
Dhunput  Singh  26  W.  R.  38  cited)  Narain  Chunder  v.  Taylor  3  C.  L.  R,  151. 
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The  period  of  limitation  to  a  suit  to  avoid  incumbrance   is,   under   Article 

121  Schedule  II  of  the  Indian  Limitation  Act,  12  years  from  the   time   when 

the  sale   becomes  final  and    conclusive.     2  C.    L.  J.  87   Sc,  9  C.  W.    N.  795. 

Where  the  land  in  dispute  along  with  other  lands  had    been  let  out   in  putni 

and  darputni,  by   the   Plaintiff's   predecessor  in  title,  but  'whilst   the  putni 

and  darpatni  were  in   existence,    the  defendants  or   their  predecessors   took 

possession  of  the   land  in   dispute  adversely  to  the  putnidar  and  durputnidar, 

and     they     continued  in     possession  ;    and  wh«n     subsequently,    that   is   on 

<the  29th     June    1881,    the   putni  and   durpxdni   <vere   relinquished    by  the 

putnidar  and   durputnidar,   in   favour   of  the   plaintiff  who    brought   a  suit 

on  the  28th   June  1893,  against   the   defendants   to   recover   khas   possession 

of  the  land  in   dispute  ;  held  that   as  the   patni   and    darputni  came   to   an 

end    not   by   reason   of  any    sale   for   arrears   of    rent,    but     by   voluntary 

relinquishment  by  the  putnidar  and  durputnidar  in   favour   of  the   Zemindar 

the  case  could  not  fall  under   Art  121   of  Schedule  II    of  the   Limitation   Act 

but  under   Art  144,    and  the   period   of  limitation   is  12  years  *  running   from 

the  date  when  the  possession  of  the  defendants  became  adverse  to  the   Plain- 

tiff  Hari  Krishnu    v.   Surja  Kant  3  C.  W.    N.,   72  S.  N.   Sc.    I.  L.    R.,    26 

C&l.  460. 

i  »"  * 

Bjeqt. — The  signification  of  the  word  "  Eject.  "  in  section  37  of  Act 
XI  of  1859  includes  such  partial  ejectment,  as  would  result  from  a  decree 
authorising  realization  by  the  plaintiffs  of  rent  in  proportion  to  their 
share  from  the  .cultivating  rayats  of  the  land.  A  decree  for  partial 
ejectment  and  joint  possession  can  be  made  in  favour  f,of  a  co-owner  ^of 
property  (Hidlodhur  Gooroo  Das  20  W.  R.  126,  Radha  Prosad  v.  Esafl.  L 
R-  7  Cal.  414  approved).     Kamal  Kamini,  v.  Kiran  Ghunder  2  C.  W.  N.  229. 

1st  Clause. 

Limit  of  Protection.  The  protection  given  by  the  clause  does  not 
depend  on  the  fact  whether  an  under  tenure  is  permanent  or  otherwise,  but 
upon  the  fact  whether  it  existed  at  the  time  of  the  permanent  settlement 
of,  the  Eemindary  in  question  with  the  Zemindar  and  also  upon  the  fact 
whether  it  has  been  held  at  a  fixed  rent  since  that  time.  Ryots  who  hold 
lands  at  fixed  rates  of  rent  which  have  not  been  changed  from  the  time  of 
the  Permanent  Settlement  are  not  liable  to  have  their  rents  enhanced  even 
at  the  suit  of  a  purchaser  for  arrears  of  revenue  under  Act  I  of  1845.  Hurry 
Ilur  v.  Mohesh  B.  L.  R.  Sup.  Vol.  623. 

Burden  of  Proof.  "The  statutory  title  which  the  law  gives  to  an 
auction  purchaser  is  that  for  the  protection  of  revenue  and  in  order  to  ensure 
its  due  payment  by  him  and  to  avoid  the  necessity  of  repeated  sales  of  the 
property,  he  is  remitted  to  all  those  rights  which  the  original  settler  at  the 
date  of  the  perpetual  settlement  had  ;  and  may  in  consequence  of  that 
sweep  away  or  get  rid  of  all  intermediate  tenures  and  incumbrance  created 
by  preceding  Zemindar  since  that  date."     In  the  assertion  of  this   right,    the" 
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"auction  purchaser  is  no  doubt  in  many  cases  allowed  to  have  the  benefit 
of  a  certaA  presumption  and  by  virtue  thereof  to  throw  the  burden  of  proof 
on  his  opponent.  That  presumption  is  however  founded  not  so  much  upon 
the  principle  which  I  have  just  mentioned  as  upon  the  principle  that  every 
beega  of  land  is  ^>ound  to  pay  and  contribute  to  the  public  revenue  unless 
it  can  be  brought  within  certain  known  and  specified  exceptions  and  that 
the  right  of  the  Zemindar  to  enhance  the  rent  is  also  presumable  until  the 
contrary  is  shown.  Accordingly  in  many  cases  which  may  be  found  in  the 
books,  a  very  heavy  burden  of  proof  has  been  placed  on  the  defendants'* 
whose  tenures  have  been  questioned  by  the  auction  purchaser  and  they*  have 
had  to  prove,  in  circumstances  of  great  difficulty,  that  their  tenure  did  really 
exist  at  the  date  of  the  perpetual  settlement  or  even  12  years  before  in  order 
to  escape  the  consequence  of  the  claim.  It  is  however  to  be  observed  that 
the  course  of  modern  legislation  and  also  of  modern  decisions, has  fa  not  in 
the  case  of  lakheraj  lands,  at  least  in  the  case  of  under  tenants  to  a  considerable 
degree  modified  the  rules  laid  down  in  the  earlier  cases  by  giving  force  to 
the  contrary  presumption  arising  from  proof  of  long  and  continued  possession." 
Per  Sir  J  'Vohnlle  in  Forbes  v.  Meer  Mahomed  Hossain  20  W.  R.  44  P.  C. 
atp46,  S.  C.  12>B.  L.  R.*210.  , 

Lands  situated  in  a  Zamindary,  must^nma  facie  be  considered  a«  a  part 
of  the  Zamindary  ;  and  it  is  for  those  who  insist  on  separation  of  land  from 
the  general  lands  of  the  Zemindary  and  on  their  settlement  as  a  Shikmi 
taluk  to  establish  their  title.  Wise  v.  Bhoobun  Moyee  '3  W.  R.  5  P.  C. 
In^i  suit  to  recover  "possession  of  an  ausut  taluk  on  the  allegation  of  having 
been  dispossessed  by  the  purchaser  of  the  Zemindaree  right ;  held  that  the 
defendant  as  the  superior  landlord,  having  prima  facie  title,  the  onus  lay 
on  the  defendant  to  defeat  that  title  by  proving  the  grant  of  an  intermediate 
tenure.  Nistarini  v.  Kristo  Pershad  23  W.  R.  431. 

In  a  suit  for  ejectment  by  a  purchaser  at  a  revenue  sale,  the  defence  was 
that  the  defendants  held  the  land  as  a  Subordinate  taluk  which  had  been  in 
existence  and  in  their  possession  and  that  of  their  predecessors  sitiee  the 
time  of  the  Permanent  Settlement.  It  was  found  as  a  faqt  that  the  tenure 
was  in  existence  in  the  year  1798-99.  The  plaintiff's  suit  was  dismissed  and 
he  now  contended  that  the  facts  found  could  not  protect  the  tenure,  in  the 
absence  of  proof  that  the  tenure  was  in  existence  at  the  date  of  the  Perma- 
nent Settlement.  Held  that  although  in  the  first  instance  the  burden  of 
proof  is  on  the  defendants,  the  fact  that  the  defendants  were  in  possession 
for  such  a  length  of  time  was  sufficient  to  discharge  the  onus  and  to  establish 
that  the  tenure  was  protected.  No  hard  and  fast  rule  can  be  laid  down  as  to 
when  the  burden  of  proof  shifts.  Nittyanando  v.  Banshi  Ghunder  3  C.  W. 
N.  341.  The  onus  of  proving  that  under  tenures  in  a  talook  sold  at  a  revenue 
sale  under  Act  XI  of  1859,  fall  under  any  one  of  the  exceptions  to  section  37 
is  on  the  persons  alleging  the  under  tenures   to   be  within  such   exceptions. 
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Rash  Behary  v.  Haramani,  I.  L.  R.,  15  Cal.  555.  See  also  Preo  Nath  v.  Kiran 
Chunder,  I.  L.  R.  27  Cal.  290.  u 

In  a  suit  for  ejectment  the  burden  is  on  the  tenant  to  prove  that  the 
tenure  is  permanent.  In  Bengal  the  tenant  is  not  bound  to  prove  a  special 
local  custom  to  make  this  out.  Occupation  of  the  land  qt  an  unaltered  rent 
for  100  years,  although  saleable  value  increased  from  l?s.  300  to  Rs.  3000  and 
numerous  transfers,  all  purporting  to  convey  a  heritable  and  transmissible 
right  and  one  instance  of  the  landlord  recognising  such  transfer  were  held 
1  sufficient  to  prove  permanency.  Nil  Rattan  v.  Ismail  Khan,  8  C.  W.  N. 
895.  •  Ordinarily  in  a  suit  in  ejectment  by  a  landlord  against  a  tenant,  where 
the  tenant  is  found  to  be  in  possession  of  a  parcel,  of  land,  the  burden  of 
proof  lies  on  the  landlord  to  show  that  the  parcel  of  land  sought  to  be  Resum- 
ed is  outside  the  tenure  of  the  defendant.  Rajendra  v.  Mohim  ChandrafS  C. 
W.  N.  7b3  ;  but  when  the  land  in  question  is  in  a  patit  state  and  none  of  the 
parties  is  in  actual  physical  possession,  the  burden  of  proof  lies  on  the 
tenant  to  show  that  the  land  in  dispute  is  included  in  his  tenure.  Nanda 
Loll  v.  Jogeshwar,  6  C.  W.  N.  105. 

Istmurari  Murkurari — ' '  The  decision  of  the  Sadar  Dewani  Adawlat  at 
Calcutta  and  of  the  High  (pourt  and  thej  Privy  Council  itsejf  as  to  the  mean- 
ing of  the  expression  Istmurari  Mokarori  were  reviewed  by  their  Lordships  in 
Tulsha  Prosad  Singhi  v.  Narain  Singh,  I.  L.  R.,  12  Cal.  117  at  p  130)  where 
their  Lordships  in  summing  up  their  judgment  observed  as  follows  : — After 
the  review  of  the,, decision,  their  Lordships  think  it  is  established  t,hat  the 
WQrds  'istmurari  mokurari'  in  a  patta,  do  not  per  s^convey  an  estatc-of 
inheritance  but  they  do  not  accept  the  decision  as  establishing  that  such  an 
estate  bannnot  be  created  without  the  addition  of  other  words  that 
are  mentioned,  as  the  Judges  do  not  seem  to  have  in  their  minds, 
that  the  other  terms  of  the  instrument  the  circumstances 
under  which  it  was  made  or  the  subsequent  conduct  of  the 
parties  might  show  the  intention  with  sufficient  certainty  to  enable  the 
Courts  to  pronounce  that  the  grant  was  perpetual."  In  Beni  Pershad  v. 
Dudh  Nath  (I.  L.  R.,  27  CaJ.  156  P.  C,  S.  C.  4  C.  W.  N.  274)  it  was  Repeated 
that  "  an  istemrarimakurari  tenure  is  not  necessarly  a  perpetual  hereditary 
tenure.  "Again,  all  the  cases  on  the  point  were  considered  in  the  recent 
case  of  Pandit  Agin  Bind  v.  Raja  Mohan  Bikram  (7  C.  W.  N.  314) and  it  was 
held  that  »•  the  observation  of  the  Privy  Council  that  an  istmurai  "  "  moku- 
rari tenure,  is  not  necessarly  a  perpetual  hereditary  tenure,  is  general  and 
not  limited  to  maintenance  grants  only."  But  in  "  the  absence  of  words 
importing  it,  the  hereditary  character  of  a  tenure  may  be  supplied  by  the 
evidence  of  long  and  uninterrupted  enjoyment,  and  descent  of  the  tenure  from 
father  to  son.  Ismail  Khan  v.  Aghore  Nath  7  C.  W.  N.  734,  Ram  Ravjaii 
Chahravarti  v.  Ram  Narain  Singh,  I.  L.  R.  22  Cal.  533  Pc.  Ranaga  Lall 
v.  John  Wilson  2  C.  W.  N.  7 18.  Carsurz  v.  Kader  Nath  5  C.  W.  N.  858  S.  C. 
I.  L.  R.,  28  Cal.  738.  Raja  Satya  Charan  v.  Mohesh  Chunder  11  W.  R,  10  S.  C. 
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I.  12  M.  A.  263,  2  B.  L.  R.  23.  Ismal  Khan  v.  Joygon  Bebee  I.  L.  R.  27  Cal. 
570,  S.O.*  CW.N.  210.  Where  a  piece  of  land  is  held  partly  by  a  permanent 
lease  and  pa.tly  by  an  araalnama  granted  almost  simultaneously  and  intended 
gradually  to  be  changed  for  a  lease,  and  thereupon  the  whole  piece  of  land 
is  thrown  into  on^  compound  and  occupied  and  new  buildings  are  erected 
thereupon  with  the  consent  of  the  lessor  and  there  is  no  failure  on  the  part 
of  the  lessee  to  comply  with  the  terms  of  the  grant  ;  held  t^iat  the  permanent 
grant  is  to  be  impliedly  extended  to  the  entire  premises  in  question,  notwith- 
standing that  no  lease  was  formally  granted  with  respect  to  the  remaining  por-* 
tion  as  originally  contemplated.    Puddo  Monee  v.  Dwarka  Nath  25  W.  R.  335. 

Case  where  a  tenure  is  held  to  be  not  permanent— Jn  1798 
jungle  lands  were  granted  by  the  zemindar  to  R  for  the  purpose  of  cultivation 
and*mprovement  under  a  document  described  as  a  makurari  ijara  for  a  term  of 
years  at  Rs.  6  per  annum  and  then  at  a  rate  of  Rs.  25  per  annum.  It  was  stipu- 
lated that  the  grantee  shoukTnot  dispose  of  any  portion  of  the  lands  without 
the  permission  of  the  grantor.  Rdied  in  1875  ;  held  (affirming  the  decree  of  the 
High  Court)  that  having  regard  to  the  object  of  the  patta,  its  language  and 
provisions  and  the  surrounding  circumstances,  the  lease  must  be  construed 
as  a  lease  for  the  life  of  R.  and  no^  in  perpetuity.  The  word  "  mokurari  " 
in  a  lease  does  not  necessarily  iriiport  heredity.  Becasmani  v,  Sheo  Prosad, 
11  C.  L.  R.  215  P,  C.  By  a  eanad  dated  March  1854,  the  plaintiffs  ancestors, 
granted  to  B,  the  defendant  ancestors  a  jagir  of  a  certain  mauzah.  B.  died 
in  1872,  and  plaintiff  subsequently  brought  a  suit  to  recover  possession  of  the 
mauzah,  alleging  that  the  grant  to  B  was  an  ordinary  service  jagir.  The 
plaintiff  filed  a  kabulyat  which  had  been  executed  by  B,  the  term  of  which 
supported  the  plaintiff's  allegation  as  to  the  nature  of  the  grant. 

The  defendant  alleged,  that  the  grant  was  avladad,  but  failed  to  produce 
the  Sanad  or  account  for  its  non  production  ;  held  that  the  plaintiff  was 
entitled  to  a  decree.  Thakur  Doyal  v.  Ram  Narain,  I.  L.  R.,  8  Calc,  375. 
Certain  tenancies  were  created  by  a  patta  which  did  not  contain  any  words 
of  inheritance,and  it  was  held  that  any  length  of  possession  did  not  give  rise 
to  any  presumption  Ismail  v.  Jaigun,  I.  L,  R.,  27  Cal.  570,  S.C,  4*C  W.N. 
210  Gomp  Pxamada  v.  Srigobinda,  I.  L.  R.  32  Cal.  648,  C.«S.  9  C.W.N.  463. 

In  the  case  of  Lala  Beni  Bam  v.  Kundan  Lall  (3  C.  W.  N.,  502)  it  has 
been  held  by  their  Lordship  of  the  Privy  Council  that  in  order  to  raise  an 
equitable  estoppel  against  the  appellants  (plaintiff)  it  was  incumbent  upon 
the  lessees,  the  Respondents,  to  show  that  the  conduct  of  the  owners,  whether 
consisting  in  abstinence  from  interfering  or  inactive  intervention  was  suffi- 
cient to  justify  the  legal  inference,  that  they  had  by  plain  implication,  con- 
tracted that  the  right  of  tenancy,  under  which  the  lessor  originally  obtained 
possession  of  the  land  should  be  changed  into  a  permanent  right  of  occupa- 
tion ;  that  the  mere  erection  by  the  tenant  of  permanent  structures  upon  the 
land  let  to  him,  in  the  knowledge  of  and  without  interference  by  his  lessor 
will  not  suffice  in  equity  to  raise  against  the  latter  the  presumption  that  he 
had  contracted  to  change  the  original  right  of  tenancy   into  a  perpetual   right 
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of  occupation.  See  also  Krishno  Kishore  v,  Mir  Mahomel  Ali  3  C.  VV.  N. 
255  ;  Ismail  Khan  v.  Joygon  Bibi  4  C.  W.  N.  210,  S.  C.  I.  L,  R.  27  i  Gal.  570  ; 
Ismail  Khan  v.  Kali  Krishna  Mundol  6  C.  W,  N.  13l ;  Nabo  Mundle  v. 
Chalim  Midlick  I.  L.  R.  25  Cal.  896 ;  Ismail  Khan  v.  Nilratan  6  C.  W.  N.  352. 

The  rule  deducible  from  all  the  cases  on  the  subject  seems  to  be  that  where 
the  origin  of  a  tenancy  is  known,  mere  long  possession  will  not  raise  a  pre- 
sumption of  permanency  ;  but  where  the  origin  of  a  tenancj'  is  not  known, 
long  and  continued  possession  and  the  surrounding  circumstances  may  raise 
ouch  a  presumption.  See  Ismail  Khan  v.  AsmatuUah  8  C.  W.  N.  297,  S.  C. 
I.  L.  ?u.  30  Cal.  30';  Ismail  Khan  v.  Mrinmoyee  8  C.  W.  N.  301. 

The  case  of  Ismail  Khan  v.  Kali  Mohun  Mundle  (6  C.  W.  N.  134)  went 
in  appeal  to  the  Privy  Council  and  the  decree  passed  by  the  Calcutta 
High  Court  was  reversed.  The  judgment  of  the  High  Court  was  based  on  a 
Kabulyafa-  dated  the  18th  February  1830  executed  by  a  predecessor  of  the 
defendant  in  favour  of  the  predecessor  of  the  plaintiff  and  the  decision  of 
the  High  Court  proceeded  in  the  ground  that  the  Kabulayat  was  the  origin 
of  the  tenancy  and  as  the  origin  was  known  there  could  be  no  presumption 
as  to  the  tenure  having  been  permanent.  Their  Lordships  of  the  Privy 
Cbuncil  however  observed  as  follows  : — If,  but  only  if,  the  Kobulyat  was  the 
origin  of  the  Appellant's  title,  and  was  a  fresh  grant  by  the  mutwali,  the 
limited  nature  of  the  grantor's  own  right  would  have  to  be  considered.  But 
the  true  view  of  the  Kabulyet  is  that  it  is  a  recognition  of  an  already  existing 
right,  over  which  the  Matwali  had  no  control.  Accordingly,  this  having 
occurred  so  long  as  1830,  the  receipt   proving   uninterrupted   payment'  of  the 
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same  rent  the  question  is  whether  (in  the  absence  of  evidence  to  the  contrary) 
the  Appellant  has  not  made  out  his  case  and  their  Lordships  consider  that  he 
has  I7pendra  Krishna  v.  Ismail  Khan  8  C.  W.  N.  889  P.  C.  The  case  of  Ismail 
Khan  v.  Nilratan  Mundle  (6  C.  W.  N.  352)  noticed  above  was  also  set  aside 
by  the  Privy  Council  on  the  above  ground.  Nil  Ratan  Mandal  v.  Ismail  Khan 
8  C.  W.  N.  895  P.  C. 

2nd  Clause.  Enhancement.— Dependant  taluks  existing  at  the  time 
oL  the  Permanent  Settlement  are  protected  from  enhancement  by  an  auction 
purchaser  under  section  5  of  Regulation  44  of  1793  and  of  section  7*of  that 
Regulation.  As  to  those  created  subsequent  to  the  Permanent  Settlement, 
under  section  6  of  that  Regulation,  a  power  is  given  to  the  purchaser  at  a 
Government  sale  for  arrears,  to  avoid  the  subsisting  engagements  as  to  rent 
and  to  increase  the  rent  to  that  amount  at  which  according  to  the  established 
usage  and  rate  of  the  pargana  or  District,  it  would  have  stood,  had  the 
cancelled  engagement,  so  avoided,  never  existed.  Ram  t  Samomopee  v.  Maha- 
raja Sutteesh  Chandra  2  W.  R.  14  P  C,  S.  C,  10  M.  LA.  123  I.  L.  R. 
4  Cal.  612.  Section  51  of  Regulation  VIII  of  1793  confer  power  on  pur- 
chasers to  enhance  rent  of  taluks, existing  at  the  time  of  the  Decennial  Settle- 
ment under  certain  condition.  RajaSattya  Saran  v.  Mohesh  Ghunder  11  W.  R. 
10  P.  C.  A  subtenancy  created  before  and  existing  at  the  time  of  the  Decen- 
inal  settlement  cannot  be  invalidated   by  any  subsequent  settlement  of  the 
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mehal  in  which  it  was  situated.  Abdul  Ali  v.  Ramgote  12  W/R.  128.  In 
a  suit  for^enhancement  of  rent  under  Reg.  VIII  of  1793,  the  nature  of  the 
tenure  is  a  material  question  irrespectively  of  the  question  whether  the  rent 
is  fixed  or  variable,  the  nature  and  extent  of  the  proof  which  the  Plaintiff 
Zemindar  is  bouftd  to  give  being  difficult  according  as  the  tenure  falls  within 
Section  49  or  Section  51  of  the  Regulation.  In  the  case  of  Bama  Sundari 
v.  Radhika  Chowdhrani  their  Lordships  of  the  Privy  Council  observed  as 
follows  : — '  Regulation  VIE*  of  1793,  does  not  apply  a  uniform  rule  to  all 
tenure  and  right  of  occirpancy.  It  may  be  broadly  said  that  it  divides  them 
into  two  great  classes,  viz,  talooks  within  the  meaning  of  its  51st  Section, 
and  ryotty  and  other  under  tenures  for  which  provision  is  made  by  the  49th 
Section.  If  it  be  conceded  that  the  law  casts  upon  those  who  claim  the 
benefit  of  the  latter  section,  the  whole  burden  of  proving  that  the  land  has 
been  held  at  a  fixed  rent  for  a. period  commencing  at  least  twelve  yo&rs,  before 
the  date  of  the  Decenninal  Settlement,  it  is  clear  that  the  51st  section,  is 
more  favourable  to  the  holders  of  talooks  within  its  meaning,  by  imposing 
upon  the  Zemindar  the  burden  of  showing  that  he  is  entitled  to  raise  the 
rent  either  by  special  custom  or  by  contract  or  by  reason  of  certain  specified 
conduct  on  the  part  c\f  the  talookdar."  Bama  Sundari  Dassee  v.  RadltiJca 
Chowdhrani  13  W.  R,  11  P.  C.*See  also  Khaja  Aaaanoolla  v.  Abhoy  Charan 
13  W.  R.  24  P.  C.  In  a  suit  by  a  Zemindar  against  his  talukMar  for  an 
increase  of  rent  under  Reg.  VIII  of  (1793)  Sec.  51,  the  notice  served  was  held 
to  oe  defective  because  it  did  not  state,  when  and  for  what  reason  the 
talookdar  had  received  an  abatement  of  her  jumma,  and  thereby  ren- 
dered himself  liable  for  the  increase  demanded.  Nobokissen  v .  Muzumodden 
19  W.  R.  338.  Tenants  holding  a  permanent  transferable  interest  between  the 
proprietors  and  the  ryots,  and  one  which  has  been  in  existence  from  the  time 
of  the  decennial  settlement  are  entitled  before  they  can  be  sued  for  enhance- 
ment of  rent,  to  a  notice  which  not  only  specifies  the  rent  but  also  states  the 
ground  on  which  the  enhancement  is  claimed,  and  shows  how  the  landlord 
has  the  right  of  enhancement  as  well  as  the  particular  ground  on  which  the 
rent  is  to  be  raised.  The  fact  of  not  having  been  registered  under  pro  visions 
of  Reg'.  Vfll  of  1793.  Sec.  48.  does  not  deprive  them  of  the  benefit  of 
Sec.  51.  Raja  Nilmony  v.  Ram  ChucJcerbutty  21  W,  R.  439.  Nilmoni  v. 
Chunder  Kant  25  W.  R.  200.  See  however  Tarinee  Kant  v.  Kunja  Behari 
12  W.  R.  12  and  Eshan  v.  Harrish  24  W,  R.  146-  A  purchaser  of  a  Zemin- 
dari  at  a  public  sale  may  by  virtue  of  his  ordinary  right  as  a  zemindar,  en- 
hance the  rent  of  a  dependent  taluk  from  time  to  time  under  the  provisions 
of  Reg.  VIII  of  1793,  and  is  not  barred  from  so  doing  by  the  provisions  of 
Section  5  Reg.  44  of  1793.     Bisheshwar  v.  Hemchandra  I.  L.  R.  14  Cal.  133. 

A  suit  brought  to  recover  rent  of  a  dependent  taluk  at  an  enhanced 
rent  after  notice  was  decreed  by  the  Collector.  The  case  came  in  appeal 
before  High  Court,  who  thought  that  the  rent  admittedly  never 
having  varied,  the  defendant  was  protected  from  enhancement  under  Act  X 
of  1859  Section  15.     Plaintiff  appealed  to  the  Privy  Council  pleading  grounds 
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upon  which  rents  of  raiyats  having  right  of  occupancy  were  liable  to  enhance- 
ment under  Section  17  :  Held  that  these  grounds  were  not  applicable  to  a 
dependent  taluk  created  before  the  Decennial  Settlement  ;  such  talooks  being 
protected  from  enhancement  by  Reg.  viii  of  1793  Section  51  except  under 
the  circumstances  therein  mentioned.  Held  also  that  even  a  dependent 
talookdar  who  under  the  provisions  of  that  Section  (51)  might  otherwise  be 
liable  to  enhancement,  was  exempted  by  Act  X  of  1859  Section  15,  if  he  held 
his  tenure  otherwise  than  under  a  terminable  leftse  and  at  a  fixed  rent  which 
^had  not  been  changed  from  the  time  of  the  permanent  settlement.  Hemolata 
v.  Gobznd  Chunder'23  W.  R.  352  P.  C.  The  right  of  an  auction  purchaser 
under  Section  5  Reg.  44  of  1793  "is  limited  to  raising  the  rent  of  a  taluk 
created  by  the  defaulter  to  what  is  demandable  from  it  according  to  the.per- 
gana  rate  prevailing  either  at  the  time  when  the  taluk  is  created,  or  atithe 
time  whqn  the  auction  purchase  takes  place.  He  cannot  demand  any" 
"higher  rent,  even  if  at  any  subsequent  time  such  higher  rent  be  in  accor- 
dance with  the  prevailing  rent."  Mohiny  Mohan]v.  Icchamoyee,  I  L.  R.  4  Cale. 
612.  The  right  of  a  purchaser  to  enhance  the  rent  is  subject  to  all  the  modi- 
fications contained  in  Act  X  of  1859.  Therefore  if  a  tenure  holder  can  prove 
th?-t  he  has  paid  rent  at  an  unchanged  rent  for  a  period  of  20  years,  the  pre- 
sumption will  be  that  the  tenure  has  been  neM  at  a  fixed  rent  from  the  time 
of  the  Permanent  settlement.     Purmanund  v.  Roohini  I.  L.  R.  4  Calc.  793. 

A  zemindar  however  has  no  power  to  enhance  the  rent  of  an  independant 
taluk.     Hemanto  Kumari  v.  Jagadindra  Nath  I.  L.  R.  22  Calc.' 214,  P.  C. 

The  rent  of  an' independent  taluk  cannot  be  enhanced  at  all.  Dependent 
taldks  existing  at  the  time  of  the  decennial  settlement  are  not  altogether  free 
from  enhancement  but  a  zemindar  is  not  entitled  to  enhance  the  rent  of 
these  tenures  "  Except  upon  proof  that  he  is  entitled  so  to  do.  either 
by  the  special  custom  of  the  district  or  by  the  conditions  under  which 
the  talukdar  by  receiving  abatement  from  his  jumma,  has  subjected  himself 
to  the  payment  of  the  increase  demanded,  and  that  the  lands  are  cap- 
able of  affording  it"  (see  51  Reg.  VIII  of  1893.)  Dependent  taluks  created  since 
the  time,of  the  Permanent  Settlement  are  liable  to  enhancement,  section  5 
Reg.  44  of  1793  providing  that  the  %i  purchaser  of  lands  (at  .a  revenue 
sale)  shall  be  at  liberty  to  collect  from  such  dependent  talookdars  and  from  the 
ryots  or  cultivators  of  the  lands  let  in  farm  and  the  lands  not  farmed,  what- 
ever the  former  proprietor  would  have  been  entitled  to  demand  according  to 
the  established  usage  and  the  rate  of  the  perganna  or  district  in  which  such 
lands  may  be  situated,  had  the  engagement  so  cancelled"  (that  is  engage- 
ments cancelled  by  the  revenue  sale)  never  existed."  Section  15  Act  X  of  1859 
modified  sec  51  Reg.  VIII  o(  1793  by  enacting  that  "  no  dependant  talukdar 
or  other  person  possessing  a  permanent  transferable  interest  in  land  interme- 
diate between  the  proprietor  of  an  estate  and  the  ryots  who  in  the  Province 
of  Bengal,  Behar  and  Orissa,  and  Bonares,  holds  his  taluk  or  tenure  (other- 
wise than  under  a  terminable  lease)  at  a  fixed  rent  which  has  not  been 
changed  from  tho  time  of  tho  Permanent  Settlement,   shall   be   liable  to  any 
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enhancement  of  such  rent,  anything  in  section  51  Reg.  VIII  of  1793,  or  in 
any  other -4a w  to  the  contrary  notwithstanding."  This  has  again  been 
modified  by  sections  6  and  50  of  the  Bengal  Tenancy  Act  VIII  1885.  For  the 
purpose  of  enhancement  dependent  taluks  may  be  classified  under  three  heads 
viz  (1)  those  held  at  a  fixed  rent  or  rate  of  rent  from  the  time  of  the  Perma- 
nent Settlement ;  (2)  those  held  at  a  varying  rent  or  rate  of  rent  from  the 
time  of  the  Permanent  Settlement  and  (3)  those  created  subsequent  to  the 
Permanent  Settlement.'  In  t\\e  districts  where  the  Bengal  Tenancy  Act  is 
in  force,  the  nrs t  class  is  exempted  from  enhancement  of  rent  except  on  the 
ground  of  an  alteration  in  the  area  ;  the  rent  of  the  second  class  m^y  be 
enhanced  on  proof  (a)  "  that  the  landlord  under  whom  it  is  held  is  entitled 
to  enhance  the  rent  thereof  either  by  local  custom  or  by  the  conditions  under 
whic^  the  tenure  is  held,  or  (b)  that  the  tenure  holder  by  receiving  reduc- 
tions of  his  rent,  otherwise  than  on  account  of  a  diminution  of  the  »area  of 
the  tenure  has  subjected  himself  to  the  payment  of  the  increase  demanded, 
and  that  the  lands  are  capable  of  affording  it."  The  rent  of  the  third  class 
may  be  enhanced  under  the  general  provisions  of  chapter  III  of  the  Bengal 
Tenancy  Act. 

A  zamindar  has  the  rigb,t  to  enhance  the  rent  of  a  dependent  taluk  unless? 
he  is  precluded  from  doing  so  either  by  contract  binding  on  him  or  unless  the 
lands  in  question  can  be  brought  within  one  of  the  exemptions  recognised  by 
Reg.  VIII  of  1793.  The  burden  of  proving  that  the  lands  claimed  are 
within* the  ambi^  of  a  dependent  taluk  and  that  the  taluk  existed  at  the 
Decennial  Settlement  is  upon  the  talukdar.  Section  51  Reg.  VIII  of  1793 
imposes  upon  the  zemindar  the  burden  of  shewing  that  he  is  entitled  to  raise 
the  rate  of  rent  either  by  special  custom  or  by  contract  or  by  reason  of 
certain  specified  conduct  on  the  part  of  the  talukdar.  Bama  Sundari  v, 
Radhika  13  W.  R.,  11  P.  Sc.  4  B.  L.  R.  8,  13  M.  I.  A.  248.  See  Mitra's  Land 
Law  of  Bengal  pp.  134,  135. 

Under  any  law  for  the  time  being  inforce.  The  law  in  force 
for  the  enhancementment  of  dependent  taluks  is  Section  51  Reg.  VIII 
of  1793  which  is  as  follows: — "No  Zemindar  or  other  actual  proprietor 
of  land  s'hall  demand  an  increase  from  the  talukdar,s  dependent  on 
him,  although  he  should  himself  be  subject  to  the  payment  [of  an  increase 
of  jama  to  Government,  except  upon  proof,  that  he  is  entitled  so  to  do 
either  by  the  special  customs  of  the  District,  or  by  the  conditions 
under  which  the  talukdar  holds  his  tenure,  or  that  the  talukdar  by  receiving 
abatements  from  his  jama  has  subjected  himself  to  the  increase  de- 
manded, and  that  the  lands  are  capable  of  affording  it."  These  provisions  are 
modified  by  Section  15  Act  X  of  1859  which  is  as  follows  : — "  No  dependent 
talukdar  or  other  person  possessing  a  permanent  transferable  interest  in  land 
intermediate  between  the  proprietor  of  an  estate  and  the  raiyats,  who  in  the 
Provinces  of  Bengal  Behar  and  Orissa  and  Benares,  holds  his  taluk  or  tenure 
(otherwise  than  under  a  terminable  lease)  at  a  fixed  rent  which  has  not  been 
changed  from  the  time  of  the  Permanent   Settlement,    shall   be   liable   to   any 
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enhancement  of  such  rent,  anything  in  Section  51  Reg.  viii  of  1793  or  in  any 
other  law  to  the  contrary  notwithstanding."  (r 

Section  6  of  the  Bengal  Tenancy  Act  (viii  of  1885)  provides  as  follows  : — 
"  Where  a  tenure  has  been  held  from  the  time  of  the  Permanent  Settlement, 
its  rent  shall  not  be  liable  to  enhancement  except  on  proof — (a)  That  the  land- 
lord under  whom  it  is  held  is  entitled  to'  enhance  the  rent  thereof  either  by 
local  custom  or  by  the  conditions  under  which  the  tenure  or  is  held,  or  (b) 
that  the  tenure-holder  by  receiving  reductions  of  his  rent,  otherwise  than  on 
r  account  of  the  diminution  of  his  area  of  the  tenure^  has  subjecteil  himself  to 
the  (payment  of  °the  increase  demanded,  and  that  the  lands  are  capable  of 
'affording  it." 

Third  Clause.  Duly  registered.  The  provisions  for  registration 
of  talukdari  tenure  created  after  settlement  and  held  for  term  of  yeaj-  are 
contained  in  sections  38  to  42  of  this  Act.     See  notes  to  those  sections. 

Fourth  Clause.  Leases-  The  word  "  lease  "  does  not  mean  a  lease 
from  the  Zemindar  only.     Kiran  Chunder  v.  Naimuddi  I.  L.  R.   30  Cal.  498. 

Dwelling  houses  &C.  Evidence  showing  that  the  house  and  other 
buildings  were  erected  and  that  the  garden  and  tank  were  constructed  and  that 
Me  auction  purchaser  or  those  claiming  under  him  had  continued  to  receive  the 
old  rent  without  objection  or  claim  to  ennence,  would  be  evidence  from  which 
it  miglrt  be  inferred  that  the  grant  of  the  land  was  for  the  purpose  for  which 
it  was  used,  and  that  it  was  a  rent  which  was  reasonable  at  the  time  when  the 
grant  was  made.  Jagadishuri  v.  Uina  Gharan  7  W.  R.S237.  A  landlord 
cannot  by  planting  a  garden  in  any  portion  of  his  estate,  become  quod  such 
plantation,  his  own  ryot  so  as  to  bring  the  land  so  planted  under  the  protection 
of  Section  37  of  Act  XI  of  1859,  in  the  event  of  the  estate  being  sold 
for  arrears  of  revenue.  Boolchand  v.  Luther  23  «W.  R.  387.  But  this 
does  not  apply  to  a  tenant.  See  Gobind  v.  Joy  Chunder  I.  L.  R.  12  Cal  337 
noticed  below.  When  a  party  had  occupied  land  for  about  40  years  under  a 
howla  lease  and  had  made  tanks,  gardens  and  homesteads,  lie  was  held  to  be 
protected  under  Act  XI  of  1859  Section  37.  Grish  Chunder  v.  Ounga  Prosad 
25  W.°R.  60,  Notwithstanding  a  party  may  fail  to  show  that  the  tenure  was 
created  prior  to  the  Permanent  Settlement,  yet  he  is  entitled  to  the*  benefit  of 
the  fourth  exception  in  respect  of  any  permanent  structures  that  may  be  in  his 
holding,  Bhago  Bibi  v.  Ram  Kant  1.  L.  R.  3  Cal.  293  ;  a  person  holding  land 
which  is  not  protected  from  the  operation  of  section  37  Act  XI  of  1859  by  any 
of  the  first  three  exceptions  is  yet  entitled  to  the  benefit  of  the  fourth  excep- 
tion in  respect  of  any  of  the  items  mentioned  therein,  and  there  is  nothing 
in  the  words  of  the  exception  confining  the  benefit  of  it  to  tenure  and  under- 
tenure-holder  and  excluding  tin;  raiyats  from  it.  The  benefit  of  the  fourth  ex- 
ception to  section  37  Act  XI  of  1859,  must  be  limited  to  improvements  effected 
bonafidv  and  to  permanent  buildings  erected  before  the  revenue  sales  and 
should  not  be  conceded  to  anything  subsequently  constructed  or  which 
appears  to  have  been  constructed  merely  for  the  purpose  of  defeating  the 
rights  of  an  auction  purchaser.  Subject  to  this  reservation  it  does  not  matter 
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whether  the  improvements  have  been  effected   by   the   present  holder  or  by- 
some  previo&s  occupier.     Ajgar  Alt  v.    Asmut  AH,    I.  L.  R.  8  Cal.    110,   Sc, 
10  C.  L.  R.,   87  ;   a  lease  of  a  tank  without  any  portion  of  the  surrounding 
land  is  not  protected  under  clause  4  section  37,    as  it   is  not  within  the   mean 
iug  of  that  clause,  a  lease  of  land  where  on  a  tank  has  been  excavated.     Asmut 
All  v.  Harmat  Khan  2  Q.  W.  X.,  412.     The  plaintiff,  purchaser  at  a  revenue 
sale,  sought  to  eject  the  defendant,  from  a   piece   of   land    measuring  a   little 
over  one  biga.     The  "defendant-* pleaded,    that    he   had   his    dwelling   houses, 
tank  and  trees  oh  the  holding.     It  was  found  that  the  dwelling  house  consist-   ' 
ed  of  certain  huts  and  that  the  so  called  tank    was  some    two  or   three  cubits 
in  extent.     As  to  the  trees  there    was   no   finding,    that    there   was   anything 
in  the»shape  of  a  plantation   or   garden.     Held  that  a  dwelling  house  to  be 
exempted  under  section  37  Act  XI   of    18.39,    must  be  a  dwelling   house   of  a 
permanent  character   and   mere    huts  would    not  come  under  that  description. 
Medlar  Alt  y.Sht/amachafanSC    W.  X.    212.     Leases   of  lands  which   may 
not  have  been  expressly  leased  for  the  purpose  of  making  gardens  thereon  but 
on   which    gardens   have   subsequently   been    made,  are  under  the   provisions 
of  Act  XI  of  1859  section  37  clause  4  protected   from  avoidance  by  a   revenue 
auction  purchaser.     Gobind^Chunder  v.  Joy  Ch under  I.  L.  R.  12  Cal  327.     The? 
plaintiff  was   the  purchaser  at  a  sale  under  Act  XI  of  1859  by  the  Collector  of 
24  Parganas  for  arrears  of  revenue  of  an  estate  in  the   Sunderbands,    in    which 
the   defendant  was  holder  of  a  makarari  maurasi  jungle  boorie  tenure,    under 
which  "lie  was  to"clear  away  the  jungle  and   then    to    cultivate,  the   land   with 
paddy.    In  a  suit  to  eject  the  defendant  after  notice  to  quit  and  obtain  posses- 
sion   of    the   land  or  to  have  the  defendant's  tenure  aninilled,iheld  that  the  de- 
fendant's tenure  was  not  protected  as  being  one  of  "lands  whereon  plantations 
have  been  made  "  withifl  the  meaning  of  section  52  Act  XI  of  1859.    Bholanath 
v.  Uma  Charan  I.  L.  R.  14  Cal  440.     A  right  of  occupancy   can  be  acquired  in 
a   tank    forming   an    integral    portion  of  an  agricultural  holding  and  as  such  is 
protected  from  enhancement.     Uma   Charan   v.    Maui   Bam   8  C.  W.  N.  182. 
The  frequent  transfers  of  an  interest  in  a  tank,  without  any  change  in  the  time 
of  the  holding  or  in  the  amount  of  rent  paid,  extended  over  a  period  of  6?)  years 
was   held'  to  ^  prove  that  the  interest  was  a  permanent  transferable  one,  which 
could  be  maintained  against  the  proprietor  of  the  taluk  in  which  the  tank   was 
situate.     Nidhi  Krishna  v.  Nistarinee  21  W.  R.  386. 

Proviso.  Under  the  laws  in  force.  The  words  "  under  the  laws 
in  force"  in  the  Proviso  to  Section  37  of  Act  XI  of  1859  have  reference  to  assess- 
ment or  enhancement  of  rent  and  not  to  the  rules  as  to  the  mode  of  acquisition 
of  occupancy  rights,  and  mean  "under  the  laws  for  the  time  being  in  force." 
A  purchaser  of  an  entire  estate  sold  for  arrears  of  revenue,  sued  the  cultivat- 
ing raiyats  in  ejectment.  The  defendants  contended  that  their  interest  were 
protected  by  the  Proviso  to  Section  37  of  Act  XI  of  1859.  It  was  found  that 
the  holdings  of  the  defendants  consisted  of  land  held  by  them  partly  for 
more  than  12  years  and  partly  for  less  than  12  years  at  the  date  of  the  sale 
and  that  the  two  classes  of  lands  were   undistinguishable.     Upon  an  objection 
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that  the'  defendants  "under  the  Law  in  force,"  that  is  Act  X  of  1859,  could 
not  acquire  right  of  occupancy  to  all  the  lands  held  by  them'^nd  as  such 
were  not  protected  by  the  Proviso  to  Section  37  of  Act  XI  of  1859  :  Held 
that  the  defendants  were  protected  by  the  Proviso,  in  as  much  as  they  were 
settled  rayat,  under  Section  20  of  the  Bengal  Tenancy  Act  (VIII  of  1885), 
the  law  for  the  time  being  in  force,  and  had  under  section  21  of  the  said  Act 
occupancy  right  in  all  the  lands  for  the  time  being  held  by  them.  Sarat 
Chunder  v.  Asmian  Bibee  I.  L.  R.  31.  Cal.  725 ,o 

Right  of  occupancy.  A  right  of  occupancy  can  be  acquired  in  a  share 
of  a  tank  forming'an  integral  portion  of  an  agricultural  holding  situated  on  its 
banks  and  such  right  is  protected  under  Section  37  of  the  Revenue  Sale  Law. 
{Han  Charan  v.  Ranjit  Singh  I.  L.  R.  25  Cal.  917  explained  and  distif  guish- 
ed  ;  Jardine  Skinner  dsc.w.  Sarat  Sundari  I.  C.  L  R.  140  relied  on)r Uma 
Charan^.  Mani  Ram  8  C.  W.  N.  192.  In  Harry  Charan  Bose  v.  Ranjit  Sing 
I.  L.  R.  25  Cal.  917,  S.  C,  1,  C.  W.  N.  521)  it  was  held  that  "the  term 
parcel"  or  "parcels"  in  Section  3  cl  9  of  the  Bengal  Tenancy  Act  means 
"entire  parcel"  or  "entire  Parcels"  and  is  not  intended  to  include  an  undivi- 
ded fractional  share  in  a  "parcel"  or  "parcels"  of  land  ;  and  that  undivided 
Shares  in  parcels  of  laud  cannot  constitute  distinct  '  -holdings"  within  the 
meaning  of  the  Bengal  Tenancy  Act.  » 

The*  expression  "right  of  occupancy"  in  Section  37  is  not  limited  to  the 
right  that  could  be  acquired  under  the  rules  as  laid  down  in  Act  X  of  1859, 
but  also  cover  "right  of  occupancy"  that  might  be  acquired  under  Laws 
promulgated  since  1859  Sarat  Chandra  v.  Asiman  8  C.  W.  N.  601, 
Baidya  Nath  v.  Sadha  Ram  8  C.  W.  N.  751. 

Laikheraj .  The  purchaser  of  an  estate  at  a  sale  for  arrears  of  revenue, 
after  withdrawing  a  suit  for  arrears  of  rent,  sued  to  eject  the  defendant  from 
a  piece  of  land,  on  which  his  homestead  was,  that  is  to  declare  the  land 
liable  to  assessment  and  to  obtain  khas  possession  ;  held  that  the  onus  lay 
on  the  Plaintiff  to  prove  that  the  land  was  mal,  and  that  he  and  his  prede- 
cessors had  received  rent  for  it.  Bishumbhar  v.  Kaylash  Chunder  23, 
W.  R.'388. 

"If  the  grant  ,is  made  by  the  Proprietor  of  an  estate,  it  is  ( binding  upon 
him  his  heir,  representatives  or  assigns,  notwithstanding  the  declarations 
in  the  Regulations  as  to  the  invalidty  of  all  rent  free  grants  (Murroobbee  v. 
Latoo  W.  R.  Sp.  Vol.  70  ;  2  Hay  437),.  A  purchaser  in  execution  of  a 
civil  court  decree,  a  putindar  or  holder  of  any  permanent  tenure  made  since 
1790  is  a  representative  of  the  Proprietor  and  he  is  usually  bound  by  such 
grants.  (Mahomed  v.  Asadunnissa  9  W '.  R.  (F.  B.)  1  ;  contra  Pugurooddeen 
v.  Modhu  Soodun  2  W.  U.  (F.  B.)  15  ;  Juddoo  v.  Bonomalee  2  W.  K.  25)5). 
But  the  invalidity  of  such  a  grant  is  a  good  plea,  if  set  up  by  Government, 
in  case  it  happens  to  come  into  possession  under  a  title  paramount  or  on  a  sale 
for  arrears"  of  revenue  ;  or  if  it  is  set  up  by  persons  who  may  claim  under 
Government  or  under  a  sale  for  arrears  of  an  entire  estate.  The  Government 
or  such  a   purchaser   is  entitled  to  the  right  as  granted  by  Government  on  the 
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"date  of  the  Permanent  Settlement.  Act  X  of  1859  Sec.  37  ;  Koylash  v. 
Gocool  I.  T>.  R.  8  Cal.  230,  Se,  10,  C.  L.  R.  41  ;  Dabee  v.  Fuqueer  W.  R. 
(1864)  293;  Nobo  v.  Mahabeer  5  W.  R.  191  ;  Mahomed  v.  ;4sadM?tee8tt  9, 
W.  R.  F.  B.  1,)"  Mitra's  Land  Law  of  Bengal  77.  "Grants  of  land  made 
since  1790  are  only  rent  free  and  the  lands  are  not  revenue  free.  The 
distinction  between  revenue  free  and  rent  free  grants  is  commonly  lost 
sight  of,  the  vernacular  word  niskar  or  lakheraj  being  equally  applicable  to 
both  classes  and  used  indiscriminately.  The  Bengal  Tenancy  Act  1885  has 
defined  the  worSs  tenants  »and  rent,  and  they  include  cases  in  which  grantees  i 
of  land,  situated  within  the  ambit  of  an  estate  held  under1  grants  mad$  by  a 
proprietor  subsequent  to  the  Permanent  settlement.  The  grantee  or  his 
heir  vjould  be  bound  to  pay,  but  for  the  contract  or  grant,  rent,  as  holding" 
"linger  permission  of  the  proprietor  for  the  use  and  occupation  of  the  land. 
The  relationship  between  the  grantor  and  the  grantee  is  thus  really  that  of 
landlord  and  tenant.  (Gokul  v.  Oovind  I.  L.  R.  17  Cal.  721,  See  also  I.  L.  R. 
21  Cal.  38).  Such  lalikeraj  holdings  are  rent  free  lands,  and  not  revenue 
free,  and  they  a^e  resumable  by  a  purchaser  on  a  sale  of  an  estate  or  tenure 
free  of  encumbrances.  (Dabee  v.  Faqueer,  W,  R.  (1864)  293  Nobo  v. 
Maharani  5  W.  R.  I9l(;  Bhola  v.  Uma  I.  *L.  R.  14.  Cal.  440)  "  MitrJs 
Land  Law  of  Bengal  77  and  78.    -% 

Presumably  there  can  be  no  cases  of  resumption  of  revenue  free  lahds  now, 
as  they  are,  by  lapse  of  time  sufficiently  protected.  The  period  of  limitation 
to  revenue  lakhferajs  created  since  the  permanent  settlement  is  12  years  from 
the  date  of  the  accural  of  the  cause  of  action.  In  the  case  of  Government 
the  period  is  60  years. 

"The  lakheraj  lands,  which  at  the  present  day,  become  the  subject  of 
resumption  suits  in  theoBengal  Provinces,  are  lands  alleged  to  be  held  without 
any  title  from  a  time  posterior  to  the  Permanent  Settlement,  or  held  under 
grants  made  after  the  permanent  settlement  by  holders  of  estates  or 
permanent  tenures.  We  have  already  seen  that  the  grantors,  their 
heirs  or  assigns  are  bound  by  the  terms  of  the  grants.  (Mutty  v, 
Deshkar  9  W.  R.  (F.  B.)  1  ;  Dabee  v.  Joy  12  W.  R.  301  ;  and 
see  Ghuhder  v.  Bankoo  3  W.  R.  177.)  In  bases  of %  adverse  possession 
as  lakheraj  (without  payment  of  rent)  the  rules  of  limitation  are 
strong  barriers  to  claims  at  the  present  day  ;  Mahomed  Askur  v. 
Mahomed  Warack  22  W.  R.  413  ;  Shiekh  Ghogoobe  v.  Sheikh  Mughur  24, 
W.  R.  389  ;  Er/unnessa  v.  Pearu  25  W.  R.  209  ;  Abhoy  v.  Kalu  I.  L.  R. 
5  Cal.  949,  Sc.  6  C.  L.  R.  260  ;  Sunduri  v.  Mudhoo  I.  L.  R.  14  Cal. 
592.)  If  the  suit  is  for  possession  by  the  proprietor  of  an  estate  or  a  tenure 
holder,  on  the  allegation  that  the  land  claimed  as  lakheraj  is  not  really  so, 
but  is  a  part  of  the  mal  or  Khiraj  lands  of  the  estate  or  tenure,  it  is 
for  the  plaintiff  to  make  out  a  Prima  facie  case,  that  at  any  time  since 
the  Permanent  settlement,  the  land  was  dealt  with  as  mal,  and  the 
holder  of  the  land  or  some  predecessor  of  his  paid  rent  for  it.  {Collector 
v.    Ganga  2  Hay  33  ;  Tarine  v. Rally  2  Hay  90,  S.  0.  Marshall  215  ;  "  Kader 
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v.    Unnada   1     W.     R.     25  ;    Tethia  Bam  1    W.    R.    164 ;    Bam  v.    Denoo 

2  W.  R.  279  ;  Beharee  v.   Kalee.  8  W.  R.   451  ;  Bam  v.  Bistoo  15  \y.  R.  299  ; 

iv*o&o  v.  KeylashZO  W.  R.  459,  S  C,  14  M.  1.  A.  152,  8  B.  L.  R.  566 ;  Mahomed 

v.    Bidy  24  W.  R.  477  ;  Erfunnes-sa  v.   Pearee  25  W.    R.   209,  S.  C.  I.  L.   R. 

1  Cal  378  ;  Newaj  v.  Kali  I.  L.  R.  6  Cal  543  ;  Akbar  v.  Bhyea  I.  L.  R.  6  Cal 

666,    S.  C.  7  C.  L.  R.  497  ;  Bicha  Bam  v.  Plaree  1.  L.  R.  $  Cal  813,  Sc,  12  C. 

L.  R.  475  ;  Narendra  v.  Bishnu  I.  L.  R.  12  Cal  182).    'if  the  plaintiff  is  not   a 

purchaser,    entitled   to  set  aside  all  incumbrances  creatwd  since  the  settlement 

under  which  he  holds,  proof  of  receipt   of  rent   or  ^possessions  wiUiin  twelve 

years    must   be   pxaved    to   remove    the   bar  of  limitation.     In   the  case  of  a 

purchaser  of  an   entire   estate  under   Act  XI  of   1859  or  of  a  tenure  under  Act 

VII  (&    C.)  of    1868,    claiming    to   exercise   the   powers   conferred  either  by 

section  37  of   the   former  Act  or  Section  12  of   the   latter  Act  or  in  the  case  of 

t 
a   purchaser  of  a  portion   on   a   sale  under  Regulation  viii  of  1819,  or  of  any 

tenure  under  the  Tenancy  Act,  and  entitled   to  hold  land  free  of  incumbrances 

created   by   the   defaulter,    the    suit   must   be  brought  within  12  years  of  the 

confirmation  of   sale.     (Act  XV  of   1877,  Sch  .II  Art  121  ;  Sheikh  Basaruddin 

v.   Sheo   Presad  W.    R.    (1864)    170  ;     Ganga    Harru    15    W.  R.  436,  Musmt 

Bgmnoo   v.    Amonoddin  23   W.   R.  24).     But  even  in  the  latter  case,  the  suit 

being  within  time,    the   burden  of  making*  ojit  a  prima  facie K  title  is  upon  the 

plaintiff  ^[Forbes   v.   Shiekh   3   W.    R.  9  ;     Bishumbhur  v.  Kayla&h  25,  W.  R. 

388.     But  see   Sham  v.    Sikunder  3  W.  R.  182. )     The  presumption  which  the 

Regulation  Laws  allowed  to  be  made  in  favour  of  the  proprietors  cannot  now 

be  invoked."     Mroras  Land   Law  of   Bengal   pp.    83,    84.     See  Harryt Har  v . 

Mctdhib  20  W.  R.  459,   sc.   5,   B.  L.   R.  566,  14  M.    I.    A.    152 ;     BrfunitUa 

v.    ?ear$e   Mohan  I.    L.   R.    1   Cal.   878  ;    Nobo   v.  Koylash  20,  W.  R.  459  ; 

Bishwanath  v.    Badha   20    W.    R.   465  ;    Becharam   v.    Peary   I.     L.    R.   9, 

Cal.   813,   Sc     12    C.   L.  R.   475.    In   the   case  of  a  defaulter  whose  property 

has  been  sold   at   auctiou    for  arrears,  the  burden  of  proof  lies  on  him  to  show 

that   his   possession   as   the   holder  of   lakheraj    was  based  upon  title  distinct 

from   that   to   hold   as   mal.     Bam   v.    Veyrag  25,    W.  R.  564  ;  Akbav  Ali  v. 

Bhyra  I^al  Jha  I.    L.    R.    6   Cal.  666.     But  see  Bocharam  v.  Pearu  I.  L.  R.  9, 

Cal.  813  and  Navendva  v.  Bk:hxn  Chandra  I.  L.  R.  12  Cal.  182.  «. 

Effect  of  sale  on  a  mortgagee's  right.  When  a  mortgaged 
property  being  a  revenue  paying  estate  is  sold  free  from  incumbrances  for 
arrears  of  revenue,  the  lien  of  the  mortgagee  is  transferred  from  the  property 
itself  to  the  balance  of  the  sale  proceeds,  which  remain  after  satisfying  the 
Government  demand. 

The  time  within  which  any  suit  can  be  brought  to  recover  money  charged 
on  a  mortgaged  estate,  is  not  therefore  shortened  by  reason  of  the  estate 
having  been  sold  for  arrears  of  Government  revenue  ;  in  such  a  case  a  suit 
brought  by  the  mortgagee  tor  satisfaction  of  the  mortgage  debt  out  of  the 
surplus  sale  proceeds  will  be  governed  by  Act  132  of  the  Limitation  Act.  (Bam 
Das  v.  Kala  Persad  I.  L.  R.  7,  All  502  ;  Muttee  v.  Bunga  Nath  I.  L.  R.  12  Cal. 
389   distinguished).     Kamala  Kant  v..  Abdool   Barkat   I.    L.  R.  27,  Cal.  180. 
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38.,    The   following   rules    for   the  registration  of 
talukdari    and  other  similar  tenures 

Registration  of  taluk-  -,      .  ,,        ,.  n       ... 

dari  tenures   created     created  since  the  time  ot  settlement, 

after     settlement  *and  i     *     i  i     •  t^i  r    ii 

held  for  terms  of  years.,    and   held   immediately    ot    the  pro- 
,    prietors  of  estates,    and,  of  farms  for 
terms  of  years  so  held,  shall  be  observed. 

39-  There  shall  be  two  sets  of  registers  :  one11  for 
common  registry  and  one  for  special 
registry.011  an  spec  registry.  Common  registry  shall 
secure  such  tenures  and  farms 
against  any  auction-purchaser  at  a  sale  for  arrears  of 
revenue  except  the  Government.  Special  registry 
shall  secure  such  tenures  and  far,ms  against  any  auc* 
tion-purchaser  at  a  sals  for  arrears  of  revenue  includ- 
ing the  Government. 

Object  Ot*  the  Section.  "The  protection  extended  by  the  above 
provisions  to  undertenures,  farms  and  leases  had  been  for  many  years  sought 
at  the  hand  of  the  Legislature,  more  specially  by  indigo  and  sugar  planters 
in  the  distinct  of  Jesore  and  other  places,  who  required  long  leases  in  order 
to  the  success  of  their  operations  ;  and  who  could  not  safely  lay  out  capital 
upon  the  erection  of  manufactories  and  others  expensive  works  so  long  as 
the  leases  of  lands  taken  for  such  purposes  were  exposed  to  the  risk  of  annul- 
ment by  a  sale  for  arrears  of  revenue.  All  the  best  Revenue  Officers  of  the 
time  were  in  favour  of  protection,  including  Mr.  (afterwards  Sir)  F.  Halliday 
and  Mr.  (afterwards  Sir)  J.  P.  Grant,  both  of  whom  subsequently  held  the 
office  of*  the  Lieutenant  Governor  of  Bengal.  Mr.  Halliday  remarking  that 
if  any  great  improvement  is  to  happen  to  this  country,  it  must  come  by 
means  of  the  introduction,  as  undertenants  of  Zamindars,  of  men  of  skill, 
capital  and  enterprise — advocated  that  no  undertenures  of  any  description 
should  be  affected  by  a  sale,  and  that  a  purchaser  should  merely  step  into 
the  shoes  of  the  former  owner.  To  provide  against  loss  of  Government 
revenue,  he  would  have  enacted  that  if,  the  bidding  at  a  sale  did  not  come 
up  to  the  balance  due,  the  contract  between  Government  and  the  Zamindar 
was  to  be  at  an  end,  and  the  estate  was  to  lapse  to  Government  free  from  all 
incumbrances  other  than  those  existing  at  the  time  of  the  decennial  settlement. 
Lord  Dalhousie  to  some  extent  took  the  same  view.  The  provisions  of  1859 
were  a  compromise  between  two  sets  of  opinions."  Field's  Introduction  to 
the  Regulation  Section  137. 
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Advantages  of  Registration.    "The  protection  of  the  first  two 

classes  in  section  37  does  not  depend  on  registration  ;  but  registration  has 
this  advantage,  that  a  registered  tenure  is  protected  at  once  ;  whereas  in  the 
event  of  a  sale,  an  unregistered  tenure  may  be  challenged  by  the  auction 
purchaser,  and  the  tenant  may  have  to  prove  his  title  at  considerable  expense 
and  some  risk.  In  the  case  of  the  third  class,  the  Law  makes  protection, 
depend  on  registration.  The  fourth  class  seems  to  be  in  the  same  category 
as  the  first  two."     Ibid.  < 

The  registration  of  a  tenure  in  the  common  register  under  Act  XI  of  1859, 
does  hot  relieve  the  person  alleging  such  tenure  of  the  necessity  of  proving  it 
in  thfc>  regular  way.  Semble  :  Entry  in  the  special  register  under  Act  XI 
of  1839  is  under  section  50  of  that  Act,  prima  facie  good  evidence'  of  the 
existence  of  the  tenure  Luckhy  Narain  v.  Gorachand  12  C.  L.  R.  89,' S.  C, 
I.  L.  R.V9,  Cal.  116. 

Special  and  common  Registry.  "Tenures  of  the  first  and  second 
exceptional  classes  in  Section  37,  that  is  (1)  istemurari  and  mukarrari  tenures 
held  at  a  fixed  rent  from  the  time  of  the  Permanent  Settlement,  and  (2) 
tenures  existing  at  the  time  of  the  Permanent  Settlement  though  not  held  at 
a  fixed  rent,  can  be  entered  in  the  sp'eyjal  register  only.*'  *  *  *" 
"The  r«gistration  of  taluks  or  similar  tenures  created  since  the  time  of  the 
Permanent  Settlement  and  held  immediately  of  the  Proprietors  of  estates, 
of  farms  for  term  of  years  so  held,  aud  of  leases  of  lands  whereon  dwelling 
houses,  manufactories  or  other  permanent  buildings  have  been  erected  or 
whereon  gardens,  plantations,  tanks,  wells,  canals,  places  of  worshipy  or 
burning  or  burying  grounds  have  been  made,  or  wherein  mines  have  been 
sunk,  may  be  either   common   or   special  *         *(       *  ."     "Applications 

for  registry  of  tenures  and  farms  existing  at  the  time  of  the  passing  of  the 
Act  was  to  be  made  within  three  years  from  that  date,  viz.  14th  March  1859. 
This  time  was  subsequently  extended  by  Act  111  (B.  C.)  of  1862  to  three 
years  after  the  passing  of  this  latter  Act,  that  is  up  to  the  21st  April  1865. 
A  pplication  for  registry  of  tenure  subsequently  created  was  directed  to  be 
made  within  three  months  fc/om  the  date  of  the  deed,  constituting  tl.e  tenure, 
and  this  is  still  the  Law.  Act  111  (B.  C.)  of  1862"  "allowed 'three  months 
from  the  date  of  its  passing  for  the  registry  of  tenures  in  existence  when  it 
was  passed,  but  created  after  the  passing  of  Act  XI  of  1859."  Field's  Intro- 
duction to  the  Regulation,  section  132,  133  and  134. 

40.     The  holder  of  any  talukdari  or  other  similar 
Application  for   re-     tenure,    such  as  is  described  in  Sec- 

gistry. 

tion  38  of  this  Act,  desirous  of  re- 
gistering it,  shall  apply  by  petition  to  the  Collector 
of  the  district  to  which  the  estate  belongs.  The 
application  shall  state  which    description  of  registry 
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is  desired,  and  shall  contain  the  following    particulars 
so  far  as  the  same  are  ascertainable  : — 

1.  The  purgana  or  purganas  in  which  the  tenure 
is  situated.   *  * 

2.  The  nature  of  the  tenure. 

3.  >Tne  name  or*  names  of  the  village  or  villages 
whereof  the  land  is  composed,  or  wherein  it  is  situated. 

4.  The  area  of  the  land  comprised  in  the  tenure, 
with  its  boundaries  in  complete  detail. 

5.  The  amount  of  rent  payable  annually  for  the 
tenure,  and  whether  the  rent  is  fixed  for  a  term  of 
years  or  in  perpetuity,  and  the  duties,  if  any,  requir- 
ed to  be  performed  on  account  of  it. 

6.  The  date  of  the*  deed  constituting  the  tenure, 
or  the  date  when  the  tenure  was  created. 

%7.     The  name  of  the  proprietor  who    created   the 
tenure. 

8.  The  name  of  the  original  holder  of  the  tenure. 

9.  The  name  of  the  present  possessor,  and  if  he 
be  not  the  original  holder,  the  mode  in  which  he  suc- 
ceeded to  the  tenure  whether  by  inheritance,  gift, 
purchase,  or  otherwise,  and  whether  he  holds  jointly 
or  solely. 

Holders  of  such  farms  as  are  described  in  the  said 
section  may  apply  in  like  manner  for  registry  of  the 
same.  The  application  shall  contain  such  of  the 
foregoing  particulars  as  are  applicable  to  farms 

Holder  of   any    talukdari    or    other   similar  tenure.— "A 

Commissioner  of  a  Division  enquired  whether  a  two-anna  patni  or  farm  of  an 
undivided  estate  can  be  considered  such  a  tenure  as  is  contemplated  in  this 
section  and  therefore  entitled  to  apply  for  common  or  special  registration* 
The  Board  replied  in  the  affirmative  and  observed  that  it  is  not  only  patnidars 
of  the  whole  estate  or  of  a  specific  portion  of  the  land  of  an  estate,  but  all 
persons  possessing  "talukdari  and  other  similar  tenures  created  since  the  time 
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of  settlement  and  held  immediately  of  the  proprietors  of  the  estate"  have  a 
right  to  protect  themselves  if  they  can  by  common  registry  under  the  follow- 
ing section  irrespective  of  the  fact  that  the  proprietor  from  whom  they  derive 
their  rights  holds  his  share  in  common  tenancy  or  not — (Board's  Miscellaneous 
Proceedings  of  14th  August  1880,  No.  92,'  Collection  7,  We  2438  of  1880)." 
Sale  Law  Manual  p.  44. 

< 

41.     When  the  application  is  for  common  registry, 
ProGidure  on  appii-     ^he  Collector  shall  serve  a  notice  on 

cation  for  common  re- 

j?istr^  the  recorded  preprietor    or  proprie- 

tors of  the  estate  in  which  the  tenure  or  farm  is  situ- 
ated, *  or  the  authorised  agent  of  such  proprietor 
or  proprietors,  with  a  copy  of  the  application  annex- 
ed ;  and  shall  cause  a  notice,  with  a  copy  of  the  ap- 
plication annexed,  to  be  affixed  in  his  Office,  and  at 
the  Mai  Cutcherry  of  the  es'tate  in  which  the  tenure 
or  farm  is  situated,  or  in  such  other  place  or  places 
as  in  the  opinion  of  the  Collector  may  be  «best  suited 
to  give  publicity  to  the  application,  requiring  the 
proprietor  or  any  party  interested,  within  thirty  days 
from  the  issue  of  the  said  notice,  to  file  any  objections 
he  may  have  to  the  registry  of  the  tenure  or  farm, 
or  to  any  statement  contained  in  the  application.  If 
within  the  limited  time  no  objection  is  made,  the 
Collector  shall  register  the  tenure  or  farm.  If  within 
the  limited  time  an  objection  is  made  by  any*  record- 
ed proprietor,  or  by  any  party  interested  not  being 
a  proprietor,  the  Collector  shall  examine  the  person 
so  objecting  or  his  authorised  agent,  and  if  it  shall 
appear  to  him  that  such  person  has  probable  ground 
of  objection,  the  Collector  shall  suspend  proceedings, 
and  shall  refer  the  parties  to  the  Civil  Court ;  other- 
wise he  shall  grant  the  application.  If  the  decision 
of  the  Civil  Court  be  in    favour  of  the  applicant,  the 
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Collector,  on  the  presentation  of  a  copy    of  the    final 
decree,  shall  register  the  tenure  or  farm. 

42.  When  the  application  is  for  special    registry, 
Procedure  on  ap^n-     tne   Collector   shall  serve  ancUssue 

cation  for   special   re-    , 

gistry.  t^he  notices   prescribed  in    the    last 

preceding  section-  If  within  the  limited  time  no 
objection  is  made,  the  Collector  shall  cause  any  en- 
quiry that  he  may  deem  necessary  for  the  security 
of  the  Government  revenue  to  be  made  ;  and  if  he 
is  satisfied  that  the  Government  revenue  of  the 
parent  estate  is  sufficiently  secured  so  far  as  it  may 
be  affected  by  the  tenure  or  farm  in  question,  he  shall 
report  the  case  to  the  Commissioner,  who,  if  also 
satisfied  on  1>hat  point,  shull  direct' the  tenure  or  farm 
to  be  registered  according  to  the  application  ;  other- 
wise the  application  shall  be  rejected.  If  within  the 
limited  time  any  recorded  proprietor  or  any  party  in- 
terested not  being  a  proprietor  object  to  the  registry, 
the  Collector  shall  examine  the  person  so  objecting 
or  his  authorised  agent,  and  if  it  shall  appear  to  him 
that  such  person  has  probable  ground  of  objection, 
shall  suspend  proceedings,  and  shall  refer  the  parties 
to  the  Civil  Court  ;  otherwise  he  shall  proceed  as  if* 
no  objection  had  been  made.  If  the  decision  of  the 
Civil  Court  be  in  favour  of  the  applicant,  the 
Collector,  on  the  presentation  of  a  copy  of  the  final 
decree,  shall  proceed  as  above  provided  for  cases  in 
which  no  objection  is  made  within  the  limited  time. 

43.  Leases    of  lands    of  the  description  specified 

in    the    fourth   exceptional    class  in 

Registration  of  leases       cn       ,  •  «►.  i  •   i  i 

of  certain  lands.  Section    37    may    be   registered,  at 

the    option   of  the    holders,    in  the 
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manner  and  under  the  rules  hereinbefore  provided  for 
the   registry    of  talukdari   and  other  similar  tenures. 

44.     Tenures   of  the  first  and  second  exceptional 
classes  in  Section    37  may  be  regis- 

Registration   of   old  i  xi  r    j.i       i      l  J 

tenures,  tered  at  the  option    of   the  holders  ; 

and  when  so  *  registered  <jhall  be 
entered  onty  in  the  special  register.  Application  for 
such  registry  shall  contain  the  particulars  specified  in 
Section  40  so  far  as  the  same  are  ascertainable,'  and 
noticbs  shall  be  served  and  issued  in  the  manner  pres- 
cribed in  Section  41.  If  within  the  limited  time  no 
objection  is  made  by  any  recorded  proprietor,  or  by 
tany  party  interested  not  being  a  proprietor,  the 
Collector  shall  make  such  enquiries  as  may  be  neces- 
sary \o  satisfy  him  as  to  the  validity  of  the  tenure  ; 
and  if  the  result  be  to  satisfy  him  that  t{ie  tenure  is 
valid,  he  shall  report  the  case  to  the  Commissioner, 
who,  if  also  satisfied  that  the  tenure  is  valid,  shall 
direct  it  to  be  entered  in  the  special  ^register  :  other- 
wise the  application  for  registry  shall  be  rejected.  If 
within  the  limited  time  any  recorded  proprietor  or 
other  party  as  aforesaid  object  to  the  registry  of  the 
"tenure,  the  Collector  shall  examine  the  person  so 
objecting  or  his  authorised  agent,  and  if  it  shall 
appear  to  him  that  such  person  has  probable  ground 
of  objection,  shall  suspend  proceedings,  and  refer  the 
parties  to  the  Civil  Court ;  otherwise  he  shall  proceed 
as  if  no  objection  had  been  made.  If  the  decision  of 
the  Civil  Court  be  in  favour  of  the  applicant,  the 
Collector,  on  the  presentation  of  a 
y  copof  the  final  decree,  shall  proce- 
ed as  above    provided    for  cases  in  which  no  objection 
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is  made  within  the  limited  time.  Provided  always 
that  nothing  contained  in  this  section  shall  be  under- 
stood as  rendering  registration  necessary  for  the  pro- 
tection of  bo, \a  fide  tenXires  of  the  description  herein 
referred  to. 
45.  Applications (  under  Sections  40,  43,  and  44  of 
Act    XI    of   1859,    for*  registry   of 

Time  for  registration  -,    r*  ,      i  1      r  n 

under  Sections  40,  43,     tenures  and  farms  created  before, the 
i8594Jextendtd!  XI  °f     passing  of  Act  XI  of  1859,  must  be 
made  within  three  years  of  the*  pass- 
ing of  this  Act. 

Applications  for  the  registry  of  tenures  existing 
at  the  time  of  the  passing  of  this  Act,  but  created 
after  the  passing  of  £.?t  XI  of  I 8 5 9,  must  be  made 
within  three  months  of  the  passing  of  this  Act.  ' 

•  Applications  for  the  registry  of  tenures  created  after 
the  "passing  of  this  Act  must  be  made  Within  three 
nionths  of  the  date  of  the  deed  constituting  the  tenure. 

This  section  has  been  substituted  for  the  original  section  by  sect/ion  2  of 
Act  III  (B.  C.)  of  1862*. 

46.  The    actual    expenses    of  any   measurement, 

survey,  or  local  enquiry  made  under 
mEen?™y, "™i  Sections  42  and  44  of  this  Act,  shall 
enquiry.^  ^Q   \)0YUq   ]jj  the  party  who  applies 

for  the  registry  of  his  tenure  or  farm  ;  and  such  party 
may  be  required  by  the  Collector  from  time  to  time 
to  make  such  advances  on  this  account  as  he  may 
consider  necessary. 

47.  No  Civil  Court    shall    be  competent  to  order 

the  Revenue  authorities  to  enter  any 
peSnt^o^rdeTVnry     tenure    or   farm  in  the  special  regis- 

in  the  special  register.       ^       provided     always     that  the  re- 
11 
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fusal  of  the  Revenue  authorities  so  to  register  any 
tenure  or  farm  shall  not  affect  the  title  of  the  holder, 
whatever  it  may  be. 

t  9 

48.  Subject  to  the  general  law  of  limitation,  any 

person  thinking  himself  wranged  by 

Suit  for   the   cancel-       ,  -i  •    ,  n        ,  P 

mentA)f  the  registry  of     the  registry  ol  a  tenure  or  farm  may 

a  tenure  in  farm.  r>i  •  j    j?       h  i  i        /»  «i 

file  a  suit  for  the  cancelment  of  the 
same. 

A  sharer  ol  a  joint  taluk  whose  share  consists  of  a  specific  portion  of  land 
can  obtain  protection  from  a  sale  for  arrears  of  revenue  under  section  11 
Act  XI  of  1859  Common  registry  of  the  taluk  as  a  shikmi  taluk  under 
that  Act  will  not  preclude  any  person  thinking  himself  wronged  by  such 
Registry  from  suing  for  the  cancelment  of  the  same.  Gour  Chunder  v. 
Taramonee,  6  W.  R.  217.  •  « 

v. 

49.  In    the    execution  of  their    functions  in  the 

registration   of    tenures    and    farms 

Proceedings  of  Reve-  t  .  -.  .  .  /,  ,         , . 

nue  authorities  in  the     unaer     this     Act,     all    subordinate 

registration  of  tenures,       t>  ,-i        ..•  in  t 

&c,  Kevenue    authorities    shall   proceed 

in  accordance  with  the  general  ins- 
tructions which  they  may  receive  from  the  superior 
Revenue   authorities   to   whom  they  are  subordinate, 

^andfrom  the  local  Government ;  and  all  orders  passed 
under  the  sections  aforesaid  shall  be  open  to  ^appeal  in 
usual  course.  The  order  of  a  Commissioner  for  the 
special  registry  of  a  tenure  under  the  provisions  of 
this  Act,  shall  be  open  at  any  time  within  one  year 
from  the  date  of  registry  to  revision  by  the  Board  of 
Revenue  or  the  local  Government,  on  the  ground  of 
the  Government  revenue  not  having  been  sufficiently 
secured  or  of  the  invalidity  of  the  tenure,  as  the  case 
may  be. 
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50.  Entry   in   the   special    register    shall    be  an 

effectual  protection  of  the  tenure  or 

Effect   of    entry    in       n  .    ,  •,  ■,  .  •, 

the  special  register.  farm  so  registered,  unless  m  a  suit 
♦  instituted  by  Government  in  a,  Civil 
Court  within  the  period  allowed  for  suits  for  the  reco- 
very of  ^the  public  revenue,  a  decree  be  passed  pro- 
nouncing the  registration  to  have  been  » obtained  by 
fraud,  to  the  injury  of  the  Government  revenue.  Pro- 
vided that  a  tenure  or  farm  in  the  hands  of  a  bond  fide 
purchaser  for  value  shall  not  be  avoided  by  reason 
of  such  fraud.  But  the  tenure  or  farm  shall  be 
liable  to  such  amount  of  rent  as  would  have  been 
fair  and  equitable  at  the  time  of  the  special  registry 
thereof,  su<?h  amount  to  Jbe  fixed  by  the  Collector. 

51.  Tenures  and  farms  of  the    third    exceptional 
,  class  described  in  Section  37  of  this 

Protection  ofi  taluk- 

dari  tenures  pending     Act,  for  the    special  registration    of 

enguiry,  in  case  of  sale  *  ° 

ot  parent   estate  for     which    application     shall    be    made 

arrears  of  revenue.  ,       , 

within  the  prescribed  time,  and  in 
respect  of  whicn  the  Collector  shall  have  commenced 
the  enquiry  prescribed  in  Section  42  shall,  in  case  of 
the  sale  of  the  parent  estate  for  arrears  of  revenue, 
be  protected  pending  the  duration  of  such  enquiry, 
and  shall  be  protected  eventually*  by  registration,  if 
the  final  award  of  the  Revenue  authorities,  upon  such 
application,  be  in  favour  of  the  claimant. 

52.  The  purchaser  of  an    estate  in  a  district  not 

permanently  settled,  sold  under  this 
of  angesLtefn^pCehrmr  Act  for  the  recovery  of  arrears  due 
U^St^  f°r     on  account  of  the  same,  shall  acquire 

the  estate  free  from  all  encumbran- 
ces which  may  have  been  imposed   upon    it  after   the 
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time  of  settlement,  and  shall  be  entitled  to  avoid  and 
annul  all  tenures  which  may   have    originated    with 
the  defaulter  or  his  predecessors,  being  representatives 
or  assignees    of  the    original    engager,   a?  well    as  all 
agreements  with  raiyats  or  the  like,  settled    or  accre- 
dited   by    the    first    engager    orchis    representatives, 
1  subsequently    to  the   last   settlement,    as   well  as  all 
tenures  which  the  first  engager  may,  under  the  condi- 
tions of  his  settlement,    have    been   competent  to  set 
aside,(  alter,  or  renew,  saving  always  and  except  leases 
of  lands   whereon  dwelling-houses,   manufactories,  or 
other    permanent     buildings    have   been    erected,    or 
whereon   garden,    plantations,    tanks,     wells,   canals, 
places  of  worship,  or  burning  or  burying  grounds  have 
been  made,  or  wherein  mines   have    been  sunk   which 
leases    or  engagements    shall,  so   long  as    the  land  Lis 
duly  appropriated  to  such    purposes,    and    the    stipu- 
lated rent  paid,  continue   in    force    and ''effect.     Pro- 
vided   that    nothing    contained    in  this    section    shall 
be  construed  to   entitle    any   purchaser   of  land    at  a 
public  sale  for  arrears  of  revenue    to  demand  a  higher 
rate  of  rent  from  any  persons  whose  tenure  or  agree- 
ment may  be  annulled  as    aforesaid,  than    was  deman- 
dable  by  the^  former    proprietor,    except   infr  cases  in 
which  such  persons  may  have  held  their    lands   under 
engagements,  stipulating  for  a  lower  rate  of  rent  than 
would  have  been  justly  demandable    for   the    land,  or 
in  cases  in  which  it  may  be  proved  that,    according  to 
the  custom  of  the  pargana,  mauza,  or  other  local  divi- 
sion, such  persons  are  liable  to  be  called  upon  for  any 
new  assessment,    or  other    demand  not  interdicted  by 
the  regulations  of  Government. 


Sec.  53.]  ACT  XI   of   1859.  85 

Estate.  An  estate  is  sold  as  an  estate  whether  it  be  settled  perma- 
nently or  temporarily.  The  plaintiff  was  the  purchaser  at  a  sale  under  this 
Act  for  arrears  of  revenue  of  an  estate  in  the  24-parganas  portion  of  the 
Sunderbans  in  which  the  defendant  was  holder  of  a  mukarrari  maurasi  jungle- 
bari  tenure  under  which  he  was  t»p  clear  away  the  jungle  and  then  to  cultivate 
the  land  with  paddy,  in  a  suit,  after  notice  to  quit  to  eject  the  defendant  and 
obtain  possession  of  the  land  or  to  have  the  defendant's  tenure  annulled,  held, 
that  the  defendant's  tenure  wtifc  not  protected  as  being  one  of  "land,  whereon 
plantations  have  been  madV'withio  the  meaning  of  this  section. — Bholanath  v.' 
Uma  Charan  1.  L.  R.  14  Cal.,  490.  * 

53-     Excepting  sharers  with    whom  the  Collector 
•  under    Sections   10    and    11   of  this 

Rights  of  a  purcha-  • 

ser  being  a  sharer  in     Act,  has  opened    separate    accounts, 

any  estate.  A  L 

any  recorded  or  unrecorded  proprie- 
tor or  co-partner,  who  may  purchase  the  estate  of 
which  he  is  proprietor  or  co-partner  ;  or  who  by  re* 
purchase  or  otherwise  may  recover  possession  of  the 
said  estate,  after  it  has  been  sold  for  arrears  under 
•  ♦  this  Act ;  and  likewise  any  purchaser 

And* of  a  purchaser  '* 

of^an  estate  not  ^>id     of  an  estate   sold  for  arrears  or  d«- 

for  its  own  arrears. 

mands  other  than  those  accruing 
upon  itself,  shall  by  such  purchase  acquire  the  estate 
subject  to  all  its  encumbrances  existing  at  the  time  of 
sale,  and  shall  not  acquire  any  rights  in  respect  to 
under-tenants  or  raiyats,  which  were  not  possessed  by 
the  previous  proprietor  at  the  time  of  the  sale  of  the 
said  estate. 

Purchase  by  Sharers.  Sharers  with  whom  the  Collector  has  opened 
separate  accounts  under  section  10  and  11  of  the  Act,  purchasing  an  entire 
estate,  acquire  it  subject  to  the  condition  mentioned  in  section  36.  This  sec- 
tion and  section  54  apply  to  cases  where  sharers  who  have  not  opened  separate 
accounts,  purchase  either  an  entire  estate  or  a  share  of  an  estate  either  at  a 
public  sale  or  under  the  provision  of  section  14. 

A  co-proprietor  purchasing  an  estate  sold  for  arrears  of  Government 
revenue,  repurchases  it  subject  to  all  incumbrances  existing  at  the  time  of  the 
sale,  even  if  the  purchaser  is  a  non  defaulting  proprietor  and  the  incumbrances 
were   made    by   a  defaulting  proprietor.     Such  a  purchaser  so  purchasing  is  in 
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the  same  position,  whether  he  purchases  through  a  third  party,  or  purchases 
it  from  the  third  party  after  the  latter  has  purchased  it  for  himself.  Mahmud 
Gaza  v.  Pearee  Mohan  16  W.  R.,  136  S.  0.,  7  B.  L.  R.,  App.  52;  Alam  Maji 
v.  Asad  Ali  16  W.  R.  138  ;  plaintiff  purchased  at  an  auction  sale  in  the  Civil 
Court  certain  mauzas  held  by  the  owner  of  a  Revenue  paying  estate.  Before 
the  sale  was  confirmed  default  was  made  in  the  payment  of  revenue  and  a 
mehal  (of  which  tke  villages  formed  part)  was  sold  by  the  Collector  and  pur- 
chased by  the  plaintiff,  the  sale  taking  place  after  the  purchase  of  ithe  mauzas 
had  been  confirmed.  Held  that  the  plaintiff  was  a  co-partner  within  the 
meaning  of  section  53  Act  XI  of  1859  and  that  he  took  his  purchase  subject  to 
all  existing  incumbrances.  Abdool  Bar  v.  Ram  Das  3  C.  L.  R.  228  ;  S.  C, 
I.  L.  R.  4  Cal.,  607.  A  purchaser  under  this  section  acquires  the  share  sub- 
ject to  all  encumbrances  and  has  not  any  right  which  was  not  possessed  by 
the  previous  owner  or  owners  Imambundi  v.  Kamahshwari  I.  L.  R.  14  Cal., 
809  P.  C,  S.  C,  L.  R.  13  I.  A.  160.  A  mehal  belonging  to  the  defendants 
Nos.  1  &  2  was  brought  to  sale  for  arrears  of  Government  revenue  and  pur- 
chased by  defendant  No.  6,  from  whom  the  plaintiff  obtained  a  taluqdari 
p^ttah  of  a  portion  of  land  comprised  in  the  mehal.  The  plaintiff  thereupon 
sued  to  eject  the  defendant  No.  4,  who  wa.s  in  possession  of  the  land  under  a 
lease  whjich  was  said  to  have  been  granted  previous  to  the  revenue  sale. 
In  the  suit  it  was  found  that  the  plaintiff  obtained  the  taluqdari  pottah  as 
mere  benamidar  for  the  defendant  No.  1.  Held  that  the  provisions  of  section 
53  of  Act  XI  uf  1859  applied  to  the  case,  and  that  the  plaintiff  was ,.^ot  en- 
titled to  interfere  with  the  tenancy  of  defendant  No.  4  or  ftjcct  him  and  tb^at 
the  suit  has  been  rightly  dismissed.  Rash  Behary  v.  Puma  Chunder  I.  L.  R. 
15  Cal.,  350.  Where  plaintiff  purchased  an  estate  at  a  sale  for  arrears  of 
rovenife  in  the  name  of  his  servant,  and  on  his  default,'  it  being  put  up  for 
sale,  again  repurchased  the  same  :  Held  that  in  a  suit  to  avoid  certain  incum- 
brances, it  was  not  open  to  him  to  do  so,  he  being  the  defaulter  and  the  case 
fell  within  section  53,  although  in  the  case  of  the  first  sale,  he  was  not  the 
defaulter.  Mafizuddm  v.  Kesbad  I.  L.  R.  31  Cal.  393,  Sc.  8  C.  W.  N.  115. 
An  estate  was  purchased  at(a  revenue  sale  by  a  person  who  had  purchased  the 
same  at  an  execution  sale  before  the  revenue  sale  took  place,  but  c  fter  default 
occurred  in  the  payment  of  revenue  :  Held  that  the  purchase  was  a  purchase 
by  a  "proprietor"  within  the  meaning  of  section  53  of  the  Revenue  Sale  Law 
and  the  purchaser  took  subject  to  incumbrances.  MwaamcU  Sham  Kumari 
v.  Raja  Ramaeshwar  8  C.  W.  N.  786  P.  C.  S.  C.  I.  L.  R.  32  Cal  27.  For 
meaning  of  the  word  otherwise  Sec  1  C.  L.  J.  63  n 

54.     When  a  share  or  shares  of  an  estate  may  be 

Rights  of  purchasers       S°ld    Ullder     the  provisions  of  Section 

of  shares  of  estate.  13  or  section  14,  the  purahaser  shall 

acquire  the  share  or  shares  subject  to  all  encumbrances, 
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and    shall   not  acquire  any  rights  which  were  not  pos- 
sessed by  the  previous  owner  or  owners. 

Subject  to  all  encumbrances.— The  object  of  this  section  is  to  pro- 
tect, not  every  incumbrance  which  may  be  set  up,  but  only  bond  fide  encum- 
brances executed  in  oontemplation  of  an  impending  sale,  or  in  fraud  of  a 
possible  purchaser.  \Vhere  surrounding  circumstances  suggest  such  creation, 
it  is  for  >he  party  setting  '\ip  the  encumbrance  to  establish  its  bond  fide 
character.  Monohur  v.  Joy  Kishen  5  W.  R.  1.  A  lease  of  a  share  is  as  much1 
protected  under  section  54  as  an  encumbrance  affecting  the  whole  estate*  Kalee 
Pada  v.  Monohur  7  W.  R.  295  ;  where  the  former  proprietor  had  a  right  to 
bring"a  suit  to  resume  and  assess  lakheraj  land,  the  auction  purchaser  of  his 
rigftt  and  interest  has  acquired  the  same  right  under  section  54  Act  XI  of 
1859.     Debee  Monee  v.  Fakir  Charid  W.  R.  Gap  No.  293.  * 

A,  in  exchange  for  his  lakhiraj  land,  obtained  in  1791  from  his  zamindar 
441  bighas  of  mol  land  which  the  zamindar  thereupon  created  rent-free.  The 
zamindar  fell  into  arrears,  and  the  zamindari  was  sold.  Subsequently,  three 
persons,  who  had  become  owners  of  the  zamindari,  applied  to  the  Collector 
under  section  \1  of  this  Act,  and  \he  Collectortopened  separate  account  with 
each  of  them  for  the  revenue  of  their  respective  shares.  The  revenue  due 
from  one  of  th^m  fell  into  arrears,  and  his  share,  which  included  the  441 
bighas,  was  sold  under  section  13  and  purchased  by  the  plaintiff,  who  sued 
the  descendants  of  A  to  recover  possession.  Held,  that  a  s»le  of  a  share  of  a 
z#mindari  under  swtion  13  does  not  convey  to  the  purchaser  the  share  free 
from  all  encumbrances  created  by  the  former  zamindar,  but  he  acquires  the 
share,  as  laid  down  in  this  section,  subject  to  all  encumbrances.  Kas'hi  Nath 
v.  Banku  Behary  3  B.  L.  R.  446.  * 

There  is  a  clear  distinction  between  the  rights  acquired  under  section  53 
and  section  54.  Under  the  former  section  the  terms  of  the  certificate  given 
under  Schedule  A  are  limited,  and  a  purchaser  under  that  section  acquires  the 
estate,  subject  to  all  encumbrances,  existing  at  the  time  of  the  sale,  whether 
created^before  or  after  default  and  even  up  to  the  date  of  sale  ;  but  there 'is 
no  such  limisntion  to  the  terms  of  a  certificate  given  to  a  purchaser  under  sec- 
tion 54,  and  all  encumbrances  created  after  the  date  on  which  a  purchase 
under  that  section  takes  effect,  that  is,  after  the  date  on  which  the  default 
was  committed  are  void.  Jayyeshwar  v.  Khetra  Mohan  I.  L.  R.  17  Cal.  148. 
Where  a  share  of  an  estate  held  by  a  Hindu  widow,  was  sold  for  arrears  of 
revenue,  it  was  contended  that  under  section  54  of  Act  XI  of  1859,  the  estate 
acquired  by  the  purchaser  lasted  only  during  the  life -time  of  the  widow  : 
Held  that  the  purchaser  did  not  take  any  interest  limited  to  the  life  of  the 
widow,  but  that  the  entire  share  passed  by  the  sale.  Debt  Das  v.  Bipro 
Charanl.  L.  R.  22  Cal.  641. 

The  proprietors  of  a  revenue  paying  mehal  obtained  under  Act  XI  of  1859 
section  10  a  partition  of  the  jumma  in   the   Collector's   books,    but   no   corres- 


88  ACT    XI    OF    1859.  [Sec.  54. 

ponding  butwarra  under  section  11.  At  the  same  time,  by  private  partition, 
each  took  exclusive  possession  of  his  own  portion  in  lieu  of  his  undivided 
share  of  the  estate.  After  this,  plaintiff  bought  from  one  of  the  sharers  (defen- 
dant No.  4)  in  whose  exclusive  possession  they  were,  25  bighas  of  land,  on 
account  of  which,  he  then  applied  to  the  cultiftaing  Jotedar^defendant  No.  3) 
for  a  kabulyat  and  rent.  These  were  refused  him  f/at  the  instigation  of 
defendants  Nos.  1  &  2  who  were  auction  purchasers  of  the  separate  share  of 
certain  defaulting  share-holders,  sold  under  Act<XI  of  1859  sectioncl3.  Plain- 
'  tiff  accordingly,  sued  for  possession  of  his  purchase  by  determination  of  his 
right' :  Held  that  the  sale  by  the  Collector  passed  to  the  auction  purchaser, 
the  share  of  the  defaulters,  as  it  was  registered  in, the  Collectorate  books, 
that  is  an  undivided  share  in  the  entire  estate  and  not  such  portion'  ta  the 
defaulting  share-holder  might  have  chosen  as  between  himself  and  the  other 
share-holders  to  take  as  an  equivalent.  The  plaintiff  was  therefore,  not  en- 
titled as  against  defendants  Nos.  1  &  2  to  have  exclusive  possession  of  any 
portion.  Gungadin  v.  Kheroo  22  W.  R.  449,  S.  C  ,  14  B.  L.  R.  170,  (compare 
Monohur  v.  Joy  Kissen  6  W.  R.  315).  The  purchase  of  a  share  of  an  estate 
does  not  amount  to  an  encumbrance  within  the  meaning  of  section  54  Act  XI 
of  1859.  The  words  "the  purchaser  shall  not  acquire  any  right  which  was 
not  possessed  by  the  previous  owner  or  'owners"  in  that  section  mean  that 
the  purchaser  shall  not  acquire  any  rights  not  possessed  by  the  previous 
owner  or  owners  at  sometime  or  another,  and  shall  acquire  no  more  than  v^hat 
was  the  property  of  the  previous  owner  or  owners.  They  do  not  mean  that 
if  ^he  previous  owner  has  parted  with  all  his  rights,  before  the  property  is 
put  np  for  sale  for  arrears  of  revenue,  the  purchaser  at  such  a  sale  shall  ac- 
quire nbthing.  Annoda  Prosad  v.  JRajetidra  Kumar  I.  L.  R.  29  Cal.  223, 
S.  C,  6  C.  W.  N.  375. 

The  sale  of  a  share  of  an  estate  for  arrears  of  revenue  under  the  provisions 
of  Act  XI  of  1859,  does  not  affect  wholly  or  in  part,  a  valid  mokurari  lease  of 
lands  comprised  in  the  estate,  notwithstanding  the  fact  that  the  lease  is  held 
by  some  of  the  defaulting  proprietors  of  the  share  sold,  having  a  fractional 
proprietary  interest  therein.  (Kashi  Nath  v.  Bunko  Behary  12  W.  R.  440 
and  Madhub  v.  Promotho  Nath  20  W.  R.  264  referred  to)  A/ml  Rossein  v. 
Ragbuns  Sahai  I.  L.  R.  30  Cal.,  1071. 

Lispendens.  A  decree  was  obtained  for  sale  of  a  mortgaged  property, 
being  a  share  of  an  estate  on  31st  August  1899.  In  execution  of  that  decree, 
the  property  was  purchased  by  the  plaintiffs  on  the  11th  of  December  1891 
and  the  sale  was  confirmed  on  the  5th  of  March  1892.  Meanwhile,  pending 
the  execution  proceedings,  a  larger  share  cf  the  estate,  including  the  share 
mortgaged  was  purchased  by  the  defendants  at  a  revenue  sale  on  the  30th  of 
September  1891,  which  sale  was  confirmed  on  the  llth  March  1892.  In  a  suit 
instituted  by  the  plaintiffs  for  possession  of  the  property  purchased  by  them, 
the  defendants  having  questioned  the  validity  and  contended  that  they  were 
not  bound  by  it,  not   being  parties   thereto,   and  having   in   the  alternative 
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claimed  ■  the  right  to  redeem  the  mortgaged  property.  Held  that  the  defen- 
dants were  bound  by  the  mortgage  decree,  the  principle  of  lispendens  applying 
to  the  case.  Held,  also,  that  the  defendants  having  purchased  a  share  of  an 
estate  at  a  revenue  sale,  held  under  the  provisions  of  section  13  and  54  of  the 
Sale  Law,  acquired  it  subject  to  tb^e  mortgage,  which  they  were  bound  in  law 
to  discharge,  before  th,e  sale  in  execu  tion  of  the  decree  had  actually  taken 
place,  or  before,  at  any  rate,  that  sale  had  been  confirmed  on  the  5th  of 
March  1892;  and  that  having  failed  to  do  so,  and  there  being  no  equities  to 
the  contrary,  their  right  of»  redemption  was  extinguished.  Hur  Sanker  v. 
Shew  Gobind  I.  L.  R.  26  Cal.,  966,  So.,  4  C.  W.  N.  3l7.  \  mortgage*  of  a 
share  of  an  estate  executed  between  the  date  of  default  and  the  date  of  sale 
is  invajjd  as  against  the  purchaser.      Utna  Tara  v.    Uma  Charan  3  C.L.J*  52. 

•55.     Arrears    of  rent,   which  on  the  latest  day  of 

Recovery  of  arrears     payment  may   be  due  to  the  defaul- 

due  to  defaulters.  ter  from  ^  under-teiiants  or  raiyats, 

shall,  in  the  event  of  a  sale,  be  recoverable  by  him 
after  the  said  latest  day  by  anyt  process  except  dis-* 
traint  which  might  hav^  been  used  by  him  for  %  that 
purpose  on  or  before  the  said  latest  day. 

"  56.     Any    Collector    or    other  officer  as  aforesaid 
Banishment  for  fe.     conducting  a    sale    under   this   Ac* 
tempt*  shall    be    competent   to    punish,  any 

contempt  committed  in  his  presence  in  open  cutcherry 
or  office  for  the  time  being,  by  fine  to  an  extent  not 
exceeding  two  hundred  rupees,  commutable  if  not 
paid  to  imprisonment  in  the  Civil  Jail  for  a  period 
not  exceeding  one  month ;  and  the  Magistrate,  to 
whom  snch  an  offender  may  be  sent  by  a  Collector  or 
other  officer  as  aforesaid,  shall  carry  his  sentence  into 
effect.  Provided  that  an  appeal  from  any  order  passed 
under  this  section  shall  lie  to  the  Revenue  Commis- 
sioner, whose  decision  shall  be  final. 

57.     A    default   to   make  good  a 

Default     in     making  ,  .  . 

deposit  to  be  consider-     bid  by   making  the  deposit  required 

ed  a  contempt,  .  _  .  ..     . 

by  section  22  ot  this    Act   shall    be 
held  to  be  a  contempt. 

12 


90  ACT    XI    OF    1859.  [Sec.   58. 

58.  When  an  estate  is  put  up  for  sale  under  this 
Government  may  pur-  Act  for  the  recovery  of  arrears  of 
chase  at  a  sale.  revenue  due  thereon,  if  there  be   no 

bid,  .the  Collector  or  other  officer  as  aforesaid  may 
purchase  the  estate  on  account  of  the  "Government  for 
one  rupee,  or  if  the  highest  bid  bo  insufficient  to  cover 
the  said  arrears  and  those  subsequently  accruing  up 
to  the  date  of  sale,  the  Collector  pr  other  officer 
as  aforesaid  may  take  or  purchase  the  estate  on 
account  of  the  Government  at  the  highest  amount 
bid ;  in  both  which  cases  the  Government  shall 
acquire  the  property  subject  to  the  provisions  of 
this  Act. 

Purchase  by  the  Collector.  "The  section  first  provides  that  if 
there  be  no  bid  when  an  estate  is  put  up  for'sale  under  the  Act,  the  Collector 
may  purchase  the  property  an  account  of  the  Government  for  one  rupee  ;  this 
clearly  implies  that  the  Collector  is  himself  not  to  bid  in  the  first  instance, 
that  he  is  to  ascertain  whether  there  are  any  bidders  for  the  property  and  it 
isf  only  when  no  one  offers  any  bid  that  the  Collector  may-  purchase  the  estate 
for  one  rupee.  The  section  then  goes  on  to  provide  in  the  second  place,  that 
when  there  are  bidders,  but  the  highest  bid  is  insufficient  to  cover  the  amount 
realizable,  the  Collector  may  take  or  purchase  the  estate  on  account  of 
Government  at  the  highest  amount  bid.  We  are  of  opinion,  that  the  highest 
bid  here  referred  to,  is  one  not  arrived  at  by  competition  between  the  Collector 
and  the  ordinary  bidders.  It  appears  to  be  clear,  that  as  in  the  first 
class  of  cases,  the  Collector  is  to  take  no  action,  till  he  has  ascertained  that 
there  are  no  bidders,  so  also  in  the  second  class  of  cases,  the  Collector  is  to 
take  no  action,  tilHie  has  ascertained,  that  the  highest  amount  offered  by  the 
bidders  present  is  insufficient  to  cover  the  amount  realizable.  We  do  not 
think  it  would  be  a  reasonable  construction  of  section  58,  to  hold  that  it  is 
open  to  a  Collector  to  compete  with  the  other  bidders  and  after  he  has  been 
defeated,  and  the  highest  bid  determined  against  him,  that  he  may  turn  round 
and  claim  the  benefit  of  the  second  part  of  section  58.  If  the  Collector  chooses 
to  enter  the  ring  as  an  ordinary  bidder,  he  must  be  treated  as  such,  and 
in  order  to  succeed,  he  must  outbid  the  other  intending  purchasers.  If  on  the 
other  hand  he  desires  to  take  advantage  of  the  second  part  of  section  58,  he 
must  wait  and  see  whether  the  highest  bid  is  or  is  not  sufficient  to  cover  the 
demand  realizable."  Halimunnissa  v.  The  Secretary  of  State  for  India,  8  C. 
W.  N.  880. 
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59.     The  Collector  on    the   part   of  the    Govern- 
„  .        .,  merit   shall    be    entitled   to  demand 

Jbees  to    be   paid   at 
the  rates  mentioned  in       from    applicants     Under    Sections     10. 
the  schedule.  % 

and  11,  sections  15  and  16,  sections 
40,  43,  and  44  o.f  Act  XI  of  1859,  fees  npt  exceeding 
the  raters  specified  ju  Ihe  schedule  to  this  Act  annexed, 
which  schedule  shall  be  taken  as  part  tff  this  Act ; 
and  applications'  under  the  said  sections  shall  not  be 
received  unless  the  said  fees  are  tendered  therewith. 

Schedule  of  Fees. 

1.  For  filing  an  application  under  section  10  or 
section  11  of  Act  XI  of  1859,  for  opening  a  separate 
account  for»a  share  of  ,ar*  entire  estate — 

If  the  annual  jama  of  the  share  do  not  exceexl  Rs. 
1,AJ)0  at  the  rate  of  ten  per  cent,  upon  the  jama.     If 
the  Annual  jama   of  the    share   exceed    R,3.    1,000    at 
£ne  rate  of  ten  per  cent,  upon  1,000  rupees   and   two 
per  cent,  upon  all  above  that  amount. 

2.  For  filing  an  application  for  a  deposit  of 
money  of  Government  securities  under  section  15  of 
the  said  Act  half  per  cent,  on  the  amount  deposited. 

For  any  interest  on  Government  securities  so"  de* 
posited,  tlrawn  by  the  Collector,  half  per  cent,  on  tthe 
amount  drawn. 

For  filing  an  application  for  withdrawal  of  a  de- 
posit under  section  16  of  the  said  Act,  half  per  cent, 
on  the  amount  withdrawn. 

3.  For  filing  an  application,  under  sections  40, 
43,  or  44  of  the  said  Act,  for  the  registration  of  an 
under- tenure  or  farm — 

If  the  annual  rent  of  the  under-tenure  or  farm  do 
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not  exceed  1,000  rupees,  at  the  rate  of  five  per    cent. 
on  the  rent. 

If  the  annual  rent  of  the  under-tenure  or  farm 
exceed  1,000  rupees,  at  the  above  rat;e  up  to  1,000 
rupees,  and  et  one  per  cent,  on  all  abo^e  that  amount. 

This  section  has  been  substituted  for  the  original  section   b'y   section   3   of 
Act  III  (B.C.)  of  1862. 

60.  The  provisions  of  Regulation  VII,  1822,  and 
Regulations     vii,     Regulation  IX,    1825,    shall   be   in 

22,  and  IX,  1825,  to  be       n  .  » 

in   force   in    certain     Torce  m  very  estate  in    any    part   or 

estates.  t  •    i 

which  a  measurement,  survey,  or 
local  enquiry  may  be  made  under  this  Act ;  and  in 
every  estate  purchased  or  taken  on  account  of  Govern- 
ment under  this  Act.  (  c 

61.  In  the    construction    of  this    Act   the    word 

"Collector"  shall  include  a   Deputy 

Interpretation^ 

Collector  or  other  officer  exercising 
by  the  authority  of  Covernment  the  powers  of  a 
Collector  or  Deputy  Collector. 

62.  The  operation  of  this  Act  shall    be    confined 

Application  of  Act.      to  such    Parts    of  the    Lower   Pro- 
vinces    in    the    Presidency    of  Fort 
William. 

SCHEDULE  A. 

I  certify  that  A.  B.  has  purchased  under  Act  No. 
XI  of  1859  the  niahal  (or  share  of  a  mahal)  specified 
below,  standing  in  the  tauzi  of  the  district  of 
and  that  his  purchase  took  effect  on  the         day  of 
(being  the  day  after  that  fixed  for  last  day  of  payment). 

(Signed)  D.  E, 

Collector 


Sec.  62.  ACT    vil    OF    1868.  93 

Specification. 

(If  of  an  entire  Mahal.) 

Tauzi  dumber     * 

Name  of  mahal 

Name  of  the  former  proprietor 

Sad  ar  jama  •  » 

0  (If  of  a  shareof  a  Mahal.)  •    • 

*•      Tauzi  number  of  the  entire  mahal  # 

Name  of  the  entire  mahal 
Sadar  Jama  of  the  entire  mahal 
Description  of  the  share  sold 
Subordinate  tauzi  number  of  the  share  sold 
Name  of  the  former  proprietor  of  the  shane  sold 
Sadar  jama  for  which  the    share    sold   is  separ- 
\        atfely  liable.  • 


A.CT  No.  VII  of  1868. 

Passed  by  the  Lieutenant-Governor  of  Bengal 
in  Council. 

{Received  the  assent  of  the  Lieutenant-Governor  on  the  i6th  July    » 
1 868,  awl  of  the  Governor-General  on  the  ioth~August  1868] 
An  Act  to  make   further  provision  for  the  recovery  of 
arrears    of   Land   Revenue    and   Public    Demands 
recoverable  as  arrears  of  Land  Revenue. 

Whereas  it  is  expedient  to  amend  and  extend   the 

Preamble.  ^aw  f°r  ^ne   recovery    of  arrears    of 

land  revenue  and  of  public  demands 

recoverable  as  arrears  of  Land  revenue,  it  is  declared 

and  enacted  as  folio  ws  ;— 
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1.     In  this  Act  and  in  Act  XI  of  1859  (to  improve 

interpretation.  the  ^aw  relating  to    sales    of  land  for 

arrears     of    revenue     in    the    Lower 

Provinces  under  the  Bengal  Presidency),    the    words    in 

this  section  mentioned  shall  have  the  meanings  therein 

attributed  to  them  respectively.  «  6    < 

The  word   "Proprietor"    includes    any    tenant   by 
whom    any    estate    or  tenure  is  held 

^Proprietor."  J 

directly  under  Government. 

A   tenant   or  farmer   in   a   Government   khas  mahal  paying  rent  direct  to 
Government  is  considered  che  proprietor  of  the  tenure. 

The  word  "Revenue"  includes  every  sum  annually 
payable  to  Government  by  the    pro- 

"Revenue."  r    \  . 

pnetor  of  any  estate  or  tenure  in 
respect  thereof,  and  every  sum  payable  to  Govern- 
ment in  respect  of  Takavi,  or  of  any  money  advanced 
by  Government  to  proprietors  of  land  for  making' or 
repairing  embankments,  reservoirs,  or  w^ter-courses, 
or  otfier  improvements  on  the  land  held  by  them. 
The  word  "Estate"  means  any  land  or  share  in 
land     subject     to    the    payment   to 

"Estate." 

Government  of  an  annual  sum  in 
respect  of  which  the  name  of  a  proprietor  is  entered 
on  the  register  known  as  the  General  Register  vof  all 
revenue-paying  estates,  or  in  respect  of  'which  a 
separate  account  may,  in  pursuance  of  Section  10  or 
Section  11  of  the  said  Act  XI  of  1859,  have  been 
opened. 

The  word  "Tenure"  includes  all  interests   in   land 
whether     rent-paying     or     lakhirai 

"Tenure"  ,      .  _  r    J      °     .  .    n        _* 

(other  than  estates  as  above  denned) 
and  all  fisheries,  which,  by  the  terms  of  the  grants 
creating   the   same,  or  by  the  custom  of  the  country, 
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are  transferable,  whether  such  tenures  are    resumable 

or    not,    and    whether  the  right  of  selling  or  bringing 

them  to  sale  for  an  arrear  of   rent   may    or    may    not 

have    been  especially   reserved    by    stipulation  j»  any 

instrument. 

The*  word  "Jurisdiction"  of  a  Collector  means  the 
•  *  p 

district   to   which    such  Collector  is 

"Jurisdiction"  .  * 

m  appointed,  or  throughout  which  any 
ofhVDeY  vested  with  the  powers  of  a  Collector  "is 
authorised  to  exercise  such  powers.  • 

The     word     "Collector"    includes 

"Collector."  . 

any  person  vested  with    the    powers 
of  a  Collector. 

Part  of  this  section,  repealed  by  Act  VII  (B»C.)  of  1880  has  been  omitted. 

Object  of  the  Act.  "  Th^  legislation  during  the  sixty  years  from  1799 
to  1859  was  concerned  principally  with  the  sale  of  estates  and  the  recovery  of 
arrears  from  proprietors  by  such  sales.  Little  or  nothing  was  done  by  way  of 
amending  or  infproving  the  law  for  the  recovery  of  arrears  from  farmers  or  for 
the  recovery  of  Remands  recoverable  as  arrears  of  land  revenue.  Owing,  to 
numerous  repeals,  amendments  and  modifications,  the  law  on  these  points  was 
not  as  clear  as  it  was  desirable  that  it  should  be  for  those  who  were 'charged 
with  the  duty  of  administering  it.  The  Bengal  Local  Legislature,  accordingly 
turned  its  attention  to  the  subject  and  Act  VII  (B.  C.)  of  1868  was  the  result." 
Fields  Introduction  to  the  Regulations  Section  138. 

Money  advanced  by  Government  to  proprietors.  "  This 
referred  to  section  40  of  Regulation  14  of  1793,  which  was  afterwards  repealed 
by  section  2  Act  XXVI  of  1871,  which  must  now  be  consulted  as  to  what  are 
improvement  (S.  3)  and  as  to  the  mode  of  recovering  advances  (S.  15;.  Such 
advances  are  recoverable  from  the  persons  to  whom  they  were  made  or  his 
surety,  as  if  they  were  arrears  of  land  revenue,  due  from  such  person  or  surety. 
If  they  cannot  be  so  recovered,  they  are  recoverable  as  arrears  of  revenue  due 
on  the  land  specified  in  the  certificate  made  under  Section  14  i.  e.  the  land 
to  be  improved  or  other  land  pledged  as  security  for  repayment  of  the  ad- 
vances. In  introducing  the  bill  which  afterwards  became  Act  VII  of  1868 
(B,  C.)  the  Advocate  General  said  that  the  definition  of  the  word  "  reve- 
nue had  "  reference  to  the  peculiar  form  of  Act  XI  of  1859,  which  not  con- 
taining any  definition  of  terms  did  in  an  indirect  and  inferential  way,  deal 
with  certain  public  demands  such  as  tuccavi  and  money  advanced  for  the 
making  and  repairing  of  embankments  reservoirs  and  water  courses  and  gave 
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the  same  absolute  power  of  sale,  and  title  under  that  sale  in  respect  of  such 
demands  as  in  the  case  of  estates  sold  for  arrears  of  revenue  proper.  That 
was  why  the  term  "  revenue."  was  extended  to  those  demands  instead  of 
including  them  with  other  demands  which  formed  the  Principal  subject  of 
the  later  sections  "  Fields  Introduction  to  the  Regulations  Section  139.  Act 
XXVI  of'  1871  has  now  been  repealed  by  Act  XIX  of  18*83  and  Act  XII 
of  1891  and  section  4  of  the  former  Act  defines  what  is  an  improvement. 
"  Improvement "  means  any  work  which  adds  tq  the  letting  value  of  the  land 
<  and  includes  the  following,  namely  . — 

(a)*  the   construction   of  wells,    tanks   and   other    works   for   the  storage, 
supply  or  distribution   of  water   for  the   purposes  of  agriculture   or  for  the 
use  of  Ynen  and  and  cattle  employed  in  agriculture  ; 
(6)  the  preparation  of  land  for  irrigation  ; 

(c)  th*3  drainage,  reclamation  from  rivers  or  other  waters,  or  protection 
from  floods  or  from  erosion  or  other  damage  by  water  of  land- use  for  agri- 
cultural purposes  or  waste  land  which  is  culturable  ; 

(d)  the  reclamation  clearance,  enclosure  or  improvement  of  land  for  agri- 
cultural purposes  ; 

*    (e)  the  renewal  or  reconstruction  of  any  of  the  foregoing  works  or  alteration 
therein  or  addition  thereto,  and 

(J)  Such  other  works,  as  the  Local  Government  with  the  previous  sanction 
of  the  Governor  General  in  Council,  may,  from  time  to  time,  by  notification 
in  the  Local  Official  Gazette,  declare  to  be  improvements  for  Vhe  purpose  of 
this  Act.     Section  4  (2)  of  XIX  of  1883. 

2.     It  shall  be    lawful   for   the    Commissioner   of 
Revenue     to     receive     an       appeal 

Appeals  against  sales.  .  c  , 

against  any  sale  made  under  this 
Act  or  the  said  Act  XI  of  1859,  so  that  such  appeal 
be  preferred  to  such  Commissioner  on  or  before  the 
sixtieth  day  from  the  day  of  sale,  reckoning  as  in 
Section  23  of  the  said  Act  XI  of  1859,  or  tot  present 
ed  to  the  Collector  or  other  officer  duly  authorised  to 
hold  sales  under  the  said  Act  for  transmission  to  the 
Commissioner  on  or  before  the  forty -fifth  day  from 
the  day  of  sale,  reckoning  as  aforesaid,  and  not  other- 
wise;  and  the  Commissioner  shall  be  competent,  in 
every  case  of  appeal  so  preferred,  to  annul  any  sale  of 
an  estate  or  share  of  an  estate  made  under  this  Act 
or  Act  XI  of  IS 59,  which  shall  appear  to  him  not  to 
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have  been  conducted  according  to  the  provisions  of 
the  said  Acts,  awarding  at  the  same  time  to  the  pur- 
chaser a  payment  from  the  proprietor  of  compensa- 
tion for  his  fcss,  if  the* sale  shall  have  been  occasioned 
by  neglect  of  the  proprietor,  such  compensation  not 
to  exceed  jhe  interest  at  the  highest  rate  of  the  cur- 
rent Government  Securities  on  the  amount  of  deposit 
or  balance  of  piychase-money  during  the  period  of  its 
beih^  retained  in  the  Collector's  office  :  and  the  order 
of  the  Commissioner  shall  in  such  cases  be  final. ■• 

Certain  words  of  this  section,  repealed  by  Act  VII  (B.  C.)  of  1880  have 
been  omitted. 

Not  conducted  according  to  the  Provisions  of  said  Act. 
Where  a  sale  has  been  held  under  the  Provisions  of  Act.  VII  (B.  C.)  of  1868^ 
but  improperly  %nd  irregularly  it  ci*n  only  be  questioned  by  a  suit  brought 
in  proper  time  and  against  the  proper  parties.  Bajluckhee  v.  %  Pearson 
23  W.  R.  82  ;  a  sale  for  arrears  of  public  demands  recoverable  under  Act 
VII^B.  C.)  of  1880,  cannot  be  supported,  unless  the  certificate  upon  which 
execution  is  taken  is  in  strict  compliance  with  the  said  hct.  The  notice 
•Under  section  10  #£  the  said  Act  must  be  signed  by  the  collector  in  whsse 
office  the  certificate  is  required  to  be  filed,  Uzir  Ali  v.  Kartick  Ghunder 
2  C.  W.  N.  363.  In  the  case  of  Narendra  Nath  v.  Saraswati  (I.  L.  R. 
18  Cal.,  125)  a  sale  uncfer  the  Public  Demands  Recovery  Act  was  set  aside 
upon  the  ground,  amongst  others,  that  the  certificate  was  not  made  or  signed 
by  the  collector  of  the  District  ;  but  by  a  Dy.  Collector.  By  Section 
4  (2)    of  the  present   Act   I   of    1895  a  "  certificate  officer  "  means — 

(a)  a  District  Collector. 

•  9 

(6)  a^y  officer  appointed  by  a  District  Collector  with  the  sanction  of  the 
commissioned  of  the  Division  to  perform  the  function  or  a  certificate  officer 
under  this  Act  (I  of  1895  B.  C). 

(c)  any  officer  in  charge  of  a  Sub-division  of  a  district. 

Compensation  for  loss.  A  suit  by  a  purchaser  of  an  estate  sold  for 
arrears  <3f  Government  revenue,  for  recovery  of  compensation  awarded  to 
him  under  Section  2  of  Act  VII  (B.C.)  of  1868,  by  a  commissioner  who  set 
aside  the  sale  is  maintainable  in  a  Civil  Court.  Chidtu  Lall  v.  Bhugwati 
Prosad  1  C.  W.  N.  447. 

Order  of  the  Commissioner  shall  be  final.  Section  2  Act  VII 
of  1868  (B.C.)  does  not  bar  a  Civil  Suit  for  setting  aside  a  sale  held  in  en- 
forcement of  a  certificate  issued  under  the  Public  Demands  Recovery  Act 
VII  (B.C.)  of  1880,  on  the  ground  that   the  sale  was  vitiated  by  a   material 

13 
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irregularity  leading  to  substantial  injury,  the  irregularity  complained  of  being 
that  one  property  was  advertised  for  sale  and  a  different  property  sold  ;  and 
an  appeal  to  the  commissioner  under  Section  2  Act  VII  (B.C.)  of  1868,  is 
not  only  the  remedy  open  to  the  party  whose  property  has  been  sold  ( Troyluckho 
v.  Pabar  Khan  I.  L.  R.,  23  Cal.,  641,  Sadhu  ?aran  v.  Punch  Deo  I.  L.  R.  14 
Cal.,  l^oVerruled)  Ram  Taruck  v.  Dilwar  AH.  I.  L.  R.  29  Cal.,  73,  S.  C. 
5  C.  W.  N.  521  F.  B. 

3.  The  word  "  thirty  "  shall  be,  substituted  for  the 

word  "  fifteen  "  in  Section  6  of  the 
saieHitended.1^  said  Act  XI  of  1853,  and  the  words 

"  or  more  than  thirty"  in  the 
same  section  shall  be  omitted  thereform,  and  the 
said  section  shall  be  read  as  if  the  same  had  not  been 
inserted  therein. 

4.  The    words    "  sixtieth  "  and  "  sixty  "  shall   be 
Fime  for    confirma-     substituted  for  the  words  "  thirtieth  " 

tion  of  sales  extended.  an(]  "thirty,"  respectively (i  wherever 
the  said  words  occur  in  Section  27  of  the  said  Act 
XI  of  1859. 

5.  Every   notice   in  and   by    this  Act,  or  by  the 

Mode  of  serving   no-       Sai(1  Act  XI  °f   1859>    directed  to  be 

tlces-  served,    shall  be  served  by  deliver- 

ing t<?  the  person  to  whom  it  may  be  directed,  a  copy 
thereof  attested  by  the  Collector,  or  by  delivering 
such  copy  at  the  usual  place  of  abode  of  such  person, 
to  some  adult  male  member  of  his  family,  or  in  case 
it  cannot  be  so  served,  by  posting  such  copy  upon 
some  conspicuous  part  of  the  usual  or  last  known 
place  of  abode  of  such  person.  In  case  such  notice 
cannot  be  served  in  any  of  the  ways  hereinbefore 
mentioned,  it  shall  be  served  in  such  way  as  the 
Collector  issuing  such  notice  may  direct. 
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6.  It  shall  be   lawful    for  the  Lieutenant-Gover- 
Power  to  cause  notices     nor  of  Bengal,  by  an  order  published 

to  be  served  hi  arrears       •       ,i  si    7      ±a      /i         ±a      j. 

or  demands.    >  m  the    Calcutta  (jrazette,  to  empower 

all  Collector^  in  any  district  in  such  order  menfe>ned, 
if  they  shall  think  fit,  to  cause  such  nqtices  as  shall 
be  in  s&ch  order  specified  to  be  served  upon  any  pro- 
prietors, before  proceeding  under  the  provision^  of 
the  said  Act  XI  of  1859  or  of  this  Act,  to  realise 
fi^fm,  such  proprietor  any  arrears  of  revenue  which 
may  be  due  from  such  proprietors,  and  the  coasts  of 
serving  any  such  notices  as  shall  be  served  under 
the  powers  conferred  by  any  such  order,  not  exceed- 
ing such  sums  as  shall  in  such  order  be  specified^ 
shall  be  added  to  any  arrears  of  reVenue  which  may  be 
due  from  such  proprietors  and  shall  be  recoverable 
as  jf  the  #same  were  a  portion  of  such  arrears  of 
revenue ;  and  every  such  order  may  from  time  to 
time  be  altered,  varied,  or  revoked  by  any  other 
order  of  the  said  Lieutenant-Governor  to  be  from 
time  to  time  in  like  manner  published. 

Certain  words  of  this  section,  repealed  by  Act  VII  (B.  C.)  cf  1880  have 
been  ommitted. 

This  section  was  introduced  with  reference  to  a  certain  class  of  cases  in 
Cuttack,  where  the  holders  of  small  tenures  or  holdings  had  been  in  tne 
habit  of  pay'ag  arrears  of  revenue  of  demands  yearly?  in  consequence  of 
there  being  no  effective  process  for  the  recovery  of  revenue  by  instalments 
and  it  merely  gave  legislative  sanction  to  what  had  been  the  established 
practice  for  many  years  and  had  been  found  to  work  well,  namely,  the  prac- 
tice of  issuing  notice  at  certain  times.  It  is  only  fair  and  reasonable  that 
the  cost  of  serving  these  notices  within  certain  limits  should  be  made  a 
portion  of  the  amount  to  be  realised — (Proceedings  of  the  Bengal  Council). 

7.  In  addition  to  the  notices  in  and  by  Section  7 
Notices  to  raiyats  to     of  the  said  Act  XI  of  1859  directed 

sionai  Custchery.  1V1      to  be   posted,    a  similar  notice  shall 
be  posted  at   the  Subdivisional    Outchery    within  the 
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jurisdiction  of  which  the  estate  to  which  such  notice 
refers,  or  some  portion  thereof,  is  situate. 

8.      Every  certificate  of  title  which  may' be  given 
Certificate  to  be  con-     to  an}T  purchaser  under  the  provisions 
^gaUrit/i^-of     of  Section  28  of  the  said  Act  XI  of 
notices-  1859,  or  of   Section  11   of  this  Act 

shal]  be  conclusive  evidence,  in  favour  of  such  pur- 
chaser and  of  every  person  claiming  under  him,  that 
all  notices  in  or  by  this  Act,  or  by  the  said  Act  Xl  of 
1859, required  to  be  served  or  posted  have  been  duly 
served  and  posted  ;  and  the  title  of  any  person  who 
may  have  obtained  any  such  certificate  shall  not  be 
impeached  or  affected  by  reason  of  any  ommission,  in- 
formality or  irregularity  as  regards  the  serving  or 
posting  of  any  notice  in  the  proceedings  under  which 
the  sale  was  had  at  which  such  person  may  have 
purchased.  ' 

Conclusive  Evidence  of  Service  of  Notices.    In  a  suit  to  set 

aside  a  aale  for  arrears  of  revenue  on  the  ground  of  irregularity  the  Court 
is  not  precluded  by  the  provisions  of  Section  8  of  Act  VII  of  1868  (B.C.) 
from  receiving  evidence  to  prove  that  the  notice,  under  Section  of  Act  XI 
of  1859  was  not  served  30  days  before  the  sale.  The  presumption  arising 
under  that  section  has  reference  only  to  the  due  service  and  posting  of  the 
notification.  Balmukund  v.  Jujudhun  Boy  I.  L.  R.  9  Cal.,  171.  Lalla 
MobaruJC  v.  The  Secretary  of  State  I.  L.  R.  9  Cal.,  200.  bzir  All  v.  Kartick 
Chunder  2  C.  W.  N.  «363.  When  the  purchaser  at  a  revenue  salev'has  got 
a  certificate  of  sale  from  the  collector  under  section  Act  VII  (B.  C.)  of  1868, 
no  objection  as  to  service  of  can  be  raised,  Bhageshwari  v.  Mahomed  Gowhar 
I.  L.  R,  31  Cal.  256  P.  C,  S.  C,  8  C.  W.  N.  649. 

Section  8  of  Act  VII  (B.C.)  of  186S  does  not  apply  to  a  certificate  of 
title  granted  to  a  purchaser  at  a  sale  in  Execution  of  a  certificate  issued  under 
Section  7  of  Act  VII  of  1880  (B.C.)  and  the  terms  of  that  Section  are  limited 
in  application  to  the  certifiacate  therein  referred  to  viz  certificate  granted 
under  section  28  Act  XI  of  1859  and  those  granted  under  Section  11  Act  VII 
(B.C.)  of  1868.  BUhwnbkw  v.  Bonomali  I.  L.  R.  26  Cal.,  414  F.  B.,  S.  C. 
3  C.  W.  N.  233. 

A  certificate  of  title  under  Act  XI  of  1859  Section  28  and  Bengal  Act  VII 
of  1868  issued  before  the  expiry  of  the  period  of  60  days  required   by   section 
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27  of  Act  XT  of  1859  from  the  date  of  sale,  is  not  a  certificate  duly  issued 
under  the  provision^  of  thes-!  A"ts  ami  cannot  cure  defects  in  the  service  of 
uotice  or  in  the  proclamation  of  sale.  Mnnhidra  v.  Saraswati  I.  L.  R.  18  Cal., 
125.  See  notes  under  Section  28  Act  XI  of  1859.  Section  8  canot  be  invoked 
when  no  order  is  nassed  for  service  of  notice  under  sec.  5  ActXTpf  1859 
and  the  section  is  altogether  ignored.  Oonesh  Per  sad  Panday  v.  Srij  Behary 
1  C.  L.  J.  565. 

(  Sec.  9^lepealed  by  Act  l*>f  1903.  ) 

10.  Every    estate  shall,   for  the    purpose  of  #this 

,   Act  and  of  the  said  Act  XI  of  1859, 

Collectorate      to     in-  ,  .       .  •,,  • 

ciuds  jfli estates  borne     be    deemed  to  be  within  the  Collec- 

onSts  roll.  _ 

torate  of  the  Collector  upon  whose 
General  Register  the  revenue  thereof  may  be  borne, 
although  the  whole  or  any  portion  of  the  lands  com- 
prised in  such  estate  may  be  without  the  local  limits 
of  his  jurisdiction  ;  but.all  lands  %and  tenures  shall  be 
deemed  to  be  within  the  local  limits  of  which  they  may 
be  situate,  although  the  estate  of  which  they  form  a 
parls  may,  under  the  provisions  of  this  Section,  be 
Ueemed  to  Ve  within  the  Collectorate  of  any  other 
Collector. 

11.  Whenever  any  revenue  payable  to  Govern- 

ment  in  respect  of  any  tenure  not 

Power  to  sell  tenures.  ,  _  ; 

being  an  estate,  shall  be  in  arrear 
after  £he  latest  day  of  payment  §xed  in  the  manner 
prescribed  in  Section  3  of  Act  XI  of  1859,  the  Collec- 
tor to  whom  such  revenue  is  payable  may  cause  the 
tenure  to  be  sold  in  the  manner  and  subject  to  the 
provisions  in  and  by  the  said  Act  XI  of  1859  provided 
for  the  sale  of  estates  for  the  recovery  of  arrears  of 
revenue,  and  the  Collector  shall  apply  the  purchase- 
money  arising  fromsuch  sale  according  to  the  provisions 
of  Section  31  of  the  said  Act  XI  of  1859,  except  that 
the  residue,  if  any,  shall  be  held  in  deposit  on  account 


102  act  vii  op  1868.  [Sec-  ll- 

of  the  holder  of  the  tenure  and  not  on  account  of  the 
proprietor  of  the  estate  ;  and  every  such  Collector 
shall  upon  every  such  sale  of  any  tenure  b^eing  final 
and  exclusive  give  to  the  purchaser  thereof  such  cer- 
tificate of  titje  thereof  as  is. provided  in  Section  28  of 
the  said  Act  XI  of  1859  with  respect  to  estates. 
Provided  that  no  tenure  shall  be  sold  for  the  recovery 
of  arrears  of  revenue  other  than  those  of  the  current 
year  or  of  the  year  immediately  preceding,  nor  for  the 
recovery  of  arrears  of  revenue  due  by  tenures  under 
attachment  by  order  of  any  judicial  authority,  unless 
and  until  after  a  notification  in  the  language  of  the 
district,  specifying  the  nature  and  amount  of  the  arrear 
the  latest  date  on  which  payment  thereof  •shall  be  re- 
ceived, shall  have  been  fixed  for  a  period  of  not  less 
than  fifteen  clear  days  preceding  the  datet  fixed  for 
payment  according  to  Section  3  of  Act  XI  of  1859,  in 
the  office  of  the  Collector  or  other  officer  duly  author- 
ised to  hold  sales  under  this  Act,  in  the  court  of  the 
Judge  within  whose  jurisdiction  the  land  advertised 
lies,  and  in  the  Munsif  s  court  and  police  thana  of  the 
Division  in  which  the  tenure  to  which  the  notification 
relates  is  situated,  or  if  the   tenure  be  situated  within 

a  tj 

the  jurisdiction  of  more  than  one  Munsif  V  court  or 
police  thana,  in  some  one  or  more  of  such  courts  or 
thanas,  and  also  at  the  cutchery  of  the  malguzar  or 
owner  of  the  tenure,  or  at  some  conspicuous  place  up- 
on the  tenure,  the  same  to  be  certified  by  the  peon  or 
other  person  employed  for  the  purpose. 

This  section  has  been  substituted  for  the  original  section  by  Act  II  (B.  C.) 
of  1871. 

Certificate  of  title.  A  certificate  of  title  under  Act  XI  of.  1859 
Sec.  28  and  Bengal  Act  VII  of  1868   issued   before   the  expiry  of  the  period 
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of  60  days  required  by  section  27  Act  XI  of  1859  from  the  date  of  sale,  is  not 
a  certificate  duly  issued  under  the  provisions  of  these  Acts  and  cannot  cure 
defects  in  the^ervice  of  notice  or  in  the  proclamation  of  sale.  Manindra  v. 
Saraswati  I.  L   R.,  18  Cal.  125. 

Section  8  Acl  ^11  of  1868  (B.C.)  does  not  apply  to  a  certificate  ,»f  title 
granted  to  a  purchaser  at  a  sale  in  execution  of  a  certificate  issued  under 
Section  7  of  Act  VII  qf  1880  (B.C.)  and  the  terms  of  that  section  are  limited 
in  application  to  the  certific;fte  there  in  reference  to  viz,  certificate  granted 
under  sections  11  Act  Vii*  of  1868  (B.C.)  Bishumbur  v.  Bonomali  I.  L.  R., 
26  Cal.  414  F.  B.  S.  C  ,  3  C.  W.  N.  233.  See  note  under  Section  28  A8t  XI 
of  1859.  , 

S£)  #11  be  in  arrear.  Section  11 'of  Bengal  Act  VII  of  1868  makes  the 
Suihset  Law  as  enacted  in  Section  6  Act  XI  of  1859  applicable  to  sales  of 
tenures  under  the  former  Act.  The  refusal,  therefore,  of  the  Collector  to 
accept  payment  of  the  amount  due  when  tendered  after  sunset  on  the  latest 
day  for  payment  does  not  make  the  sale  illegal.  Azimuddin  v.  Secretary 
of  State.  I.  L.  R.  21  Cal.,  360.  In  a  suit  by  collector  to  recover  rent  due 
on  account  of  a  tenure  in  an  estate  belonging  to  the  Ward  of  the  Court,  which, 
tenure  the  defendant  had  held  unde^  the  minors  and  others.  Held  by  Markby 
J.  (Mitter  J.  dissentient)  that  the  collector  had  no  power  to  take  proceedings 
under  Act  VII  of  1868,  as  both  Act  IV  (B.C.)  of  1870  Section  75  and  Regu- 
lation VI  of  1882  apply  only  to  tenure  which  the  Collector  has  himself 
create^  during  his  management  under  his  power  as  manager  and  the  defen- 
dants' tenure  cowW  not  be  actually  described  as  held  from  the  collector. 
Kala  Bibee  v.  The  Collector  of  Chittagong  23  W.  R.  362.  There  was  an 
appeal  in  this  case  under  Section  15  of  the  Letters  Patent  and  the  above  view 
was  confirmed.  » 

12      The  purchaser  of  any  tenure  sold  under   the 
Effect  of  sale  of  a     provisions  of  Section  11  of  this  Act 
tenure-  shall  acquire  it  free  from  all  encum-, 

brance%  which  may  have  been  infposed  upon  it  after 
its  creation,  or  after  the  time  of  settlement,  which- 
ever may  have  last  occurred,  and  shall  be  entitled  to 
avoid  and  annul  all  under-tenures,  and  forthwith  to 
eject  all  under-tenants,  with  the  following  excep- 
tions : — 

First. — Istimrari  or  mukarrari  tenures  which  have 
been  held  at  a  fixed  rent  from  the  time  of  the  perma- 
nent settlement. 


104  act  vii  op  1868.  £Sec-  13- 

Secondly. — Tenures  existing  at  the  time  of  perma- 
nent settlement,  which  have  not  been  held  at  a  fixed 
rent.  Provided  always  that  the  rent  of  such  tenures 
shall"  l^e  liable  to  enhancement  under  any  law  for  the 
time  being  in  force  for  the  enhancement  of  the  rent 
of  such  tenures.  >     v/ 

Thirdly. -—Tenures  created  or  recognised  by  the 
settlement  proceedings  of  any  current  temporary  set- 
tlement as  tenures  bearing  a  rent  which  is  fixed  "for 
the  period  of  such  settlement. 

Fourthly. — Tenures  of  lands  whereon  dwelling- 
house,  manufactories,  or  other  permanent  buildings 
have  been  erected,  or  whereon  permanent  gardens, 
plantations,  tanks,  canals,  place's  of  worship,  or  burn- 
ing or  burying  grounds  have  been  made. 

Free  from  encumbrances.  A  person  seeking  to  obtain  the  beneflt  of 
section  12  Bengal  Act  VII  of  1868,  must  give  same  prima  facie  evidence  to  show- 
that  the  incumbrance  which  he  seeks  to  avoid  is  an  Incumbrance  fallir  j 
within  the  term  of  the  Section,  that  is  an  incumbrance  imposed  on  the  tenure 
by  some  one  who  previously  held  it. 

The  law  relating  to  lakheraj  grant  reviewed  and  explained  and  the  law  of 
limitation  as  applicable  to  the  resumption  and  assessment  of  lakheraj  lands  dis- 
cussed Kailanhbashiny  v.  Gookulmoni  I.  L.  R.  8  Cal,  330,  S.  C.  10  C.  L.  R.  41. 

See  note  under  section  37'  Act  XI  of  1859. 

13.     Every  purchaser  of  a  tenure    under    Section 
11    of   this    Act  shall  be  entitled  to 

Power  of  enhancement  , 

proceed  m  the  manner  prescribed  by 
any  law  for  the  time  being  in  force  for  the  enhance- 
ment of  the  rent  of  any  land  coming  within  the 
fourth  class  of  exceptions  above  made  if  he  can  prove 
the  same  to  have  been  held  at  what  was  originally  an 
unfair  rent,  unless  the  same  shall  have  been  held  for  a 
term  exceeding  twelve  years  at  a  fixed  rent  equal  to 
the  rent  of  good  arable  land. 


Sea.  30.]  ACT   VII   OF    1868.  105 

14.     Provided  always    that   nothing   hereinbefore 
contained    shall     be     construed '  to 

Saving  rights  cXraiyat.  .    .  .  .  -, 

entitle  any  such  purchaser  under 
Section  11  of  this  Act  to  3Ject  any  raiyat  hajring  a 
right  of  occupancy  at  a  fixed  rent,  or  at  a#  rent  asses- 
sable according  to  filed  rules  under  the  laws  in  force, 
or  to  enhance  the  rent  of  any  such  raiyat  otherwise 
than  in  the  manner  prescribed  by  such  laws,  or  other- 
wise* iChan  as  the  former  proprietor,  irrespectively  of 
all  engagements  made  since  the  time  of  settlement, 
may  have  been  entitled  to  do. 

Sections  15  to  28  inclusive  were  repealed  by  Act  VII  (B.  C.J  of  1880,  and 
section  29  by  Act  XII  of  1873. 

30.     This  Act  shall  be  read    with,    and   taken    as' 
part  T)f*    the  said  Act  XI  of  1859, 

Construction  of  Act.  . 

as  modified  by  Act  111  of  1862  of 
the^Lieuteaant-Governor  of  Bengal  in  Council. 
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1  PART    II. 

PATNI  SALE  LAW. 

REGULATION   VIII   OF  1819. 


A  Regulation  to  declare  the  validity  of  Certain 
tenures,  and  to  define  the  relative  rights  of 
zamindars  and  patni  talukdarsf  also  to  estab- 
lish a  process  for  the  sale  of  such  taluks  in 
Satisfaction  *of  the  zamindar*  s  demand  of 
rent,  and  to  explain  and  modify  other*  parts 
»»  mof    the   system  established  for  the  collection  of 

r$pts   generally  throughout   Bengal: — Passed 
by   the    Governor- General   in  Council  on  the 
3rd.  September  1819. 
By   the    rules    of    the   perpetual  settlement,  pro- 
prietors of  estates   paying    revenue 

Preamble.  r      ■  r    \      &         .  . 

to  (jrovernment,  that  is,  the  indivi- 
duals answerable  to  Government  for  the  revenue*  then* 
assessed  on  the  different  mahals,  were  declared  to  be 
entitled  to  make  any  agreements  for  the  leasing  of 
their  lands  in  taluk  or  otherwise,  that  they  might 
deem  most  conducive  to  their  interests. 

By  the  rules  of  Regulation  XLIV,       1793,    how- 

*  Repealed  by  Act     ever>  a11  such  arrangements  were  sub- 
xxix  of  1871.  jected  to  two  limitations  ;  first,  that 

the  jama,    or   rent,  should   not  be  fixed  for  a  period 
exceeding  ten  years  ;  and  secondly,  that  in    case    of  .a 
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sale  for  Government  arrears,  such  leases  or  arrange- 
ments should  stand  cancelled  from  the  day  of  sale. 

The  provisions  of  Section  2,  Regulation  XLIV f, 
t  Replied  by- Act  1793,  by  which  the  period  of  all 
xxix  of  i87i.  fixed    engagements,    for     rent     was 

limited  to  ten  years,  have  been  rescinded  by  Section 
2,  Regulation  V  of  1812,  and  in  Regulation  XVIII 
of  the  same  year  it  is  more  distinct?y  declared,  that 
zamindars  are  at  liberty  to  grant  taluks  or  other  lease 
of  their  lands,  fixing  the  rent  in  perpetuity  at  their 
discretion  :  subject,  however,  to  the  liability  of  being 
dissolved  on  sale  of  the  grantor's  estate  for  arrears  of 
(the  Government  revenue,  in  the  same  manner  as  here- 
tofore. 

In  practice  the  grant  of  taluks  and  other  leases  at 
a  rent  fixed  in  perpetuity  had  been  common  with  the 
zamindars  of  Bengal  for  some  time  before  the  passing 
of  the  two  Regulations  last  mentioned  ;  but  notwith- 
standing the  abrogation  of  the  rule  which  declared 
such  arrangements  null  and  void,  and  the  abandon- 
ment of  all  intention  or  desire  to  have  it  enforced  as 
a  security  to  the  Government  revenue  in  the  manner 
originally   contemplated,    it  was  omitted  to  declare  in 

*  Repealed  by  Act     the    rules    of    Regulations*  V     and 
xxixofisvi.  XVIII    of    1812,    or   in    any  other 

Regulation,  whether  tenures  at  the  tiine  in  existence 
and  held  under  covenants  or  engagements  entered  into 
by  the  parties  in  violation  of  the  rule  of  Section  2, 
Regulation  XLIV,  *  1793,  should,  if  called  in 
question,  be  deemed  invalid  and  void  as  heretofore. 

This  point  it  has  been  deemed  necessary  to  set  at 
rest  by  a  general    declaration  of  the  validity    of    any 
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tenures  that  may  be  now  in  existence,  notwithstand- 
ing thatXhey  may  have  been  granted  at  a  rent  fixed 
in  perpetuity,  or  for  a  longer  term  than  ten  years, 
while  the  rule  fixing  this  limitation  to  the  terms  of 
all  such  engagements,  and  declaring  null  and  void  any 
granted*  in*  contraception  thereto,  was  in  force. 

Furthermore,  in  the  exercise  of  the  privilege  thus 
conceded  to  zammdars  under  direct  engagements  with 
Government,  there  has  been  created  a  tenure  *yhich 
had  its  origin  on  the  estates  of  the  Raja  of  Burdwan, 
but  has  since  been  extended  to  other  zamindaris — the 
character  of  which  tenure  is,  that  it  is  a  taluk  created 
by  the  zamindar,  to  be  held  at  a  .rentfixed  in  perpe- 
tuity by  the  lessee  and  his  heirs  for  ever ;  the  tenant 
is  called  upon  to  furnish  collateral  security  for  the 
rerft,  and  for  his  conduct  generally,  or  he  »is  excused 
-from  this  obligation  at  the  zamindar's  discretion  ;J  but 
even  if  the  original  tenant  be  excused,  still  in  ca*3e  of 
sale  for  arrears  $r  other  operation  leading  to  the  intro- 
duction of  another  tenant,  such  new  incumbent  has 
always  in  practice  been  liable  to  be  so  called  upon  at 
the  option  of  the  zamindar.  • 

By  tfye  terms  also  of  the  engagements  interchang- 
ed, it  is  amongst  other  stipulations  provided,  that  in 
case^f  ah  arrear  occuring,  the  tenure  may  be  brought 
to  sale  by  the  zamindar,  and  if  the  sale  do  not  yield  a 
sufficient  amount  to  make  good  the  balance  of  rent  at 
the  time  due,  the  remaining  property  of  the  defaulter 
shall  be  further  answerable  for  the  demand. 

These  tenures  have  usually  been  denominated  patni 
taluks,    and    it   has    been   a   common  practice  of  the 
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holders  of  them  to  underlet  on  precisely  similar  terms 
to  other  persons,  who,  on  taking  such  leases/ went  by 
the  name  of  dar-patni  talukclars  :  these  a^ain  some- 
times similarly  underlet  to  se-patnidars,  and  the  con- 
ditions of  all  the  title-deeds  vary  in  nothing  material 
from  the  original  engagements  executed  bpy  the  first 
holder. 

In  these  engagements,  however,  itt'is  not  stipulat- 
ed whether  the  sale  thus  reserved  to  himself  by  the 
grantor  is  for  his  own  benefit,  or  for  that  of  the  ten- 
ant ;  that  is,  whether  in  case  the  proceeds  of  sale 
should  exceed  the  zamindar's  demand  of  rent,  the  ten- 
ant would  be  entitled  to  such  excess  ;  neither  is  the 
manner  of  sale  specified,  nof-  do  the  usages  of  the 
country  nor  the  regulations  of  Government  afford  any 
distinct  rules,  by  the  application  of  which  to  the 
specific  cases,  the  defects,  above  alludedto,  could  b^ 
supplied,  or  the  points  of  doubt  and  difficulty  involv- 
ed in  the  omission  be  brought  to  determination  in  a 
consistent  and  uniform  manner. 

The  tenures  in  question  have  extended  through 
several  zillas  of  Bengal,  and  the  mischiefs  which  has 
arisen  from  the  want  of  a  consistent  rule  of  action  for 
the  Q  guidance  of  the  Court  of  Civil  Judicature  in  re- 
gard to  them, 'have  been  productive  of  such  confusion 
as  to  demand  the  interference  of  the  legislature.  It 
has  accordingly  been  deemed  necessary  to  regulate 
and  define  the  nature  of  the  property  given  and  ac- 
quired on  the  creation  of  a  patni  taluk  as  above  des- 
cribed, also  to  declare  the  legality  of  the  practice  of 
underletting  in  the  manner  in  which  it  has  been  ex- 
ercised   by    patnidars   and  others,  establishing  at  the 
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same  time  such  provisions  as  have  appeared    calculat- 
ed  to   protect   the  under-lessee  from  any  collusidh  b£ 
of  his  immediate  superior  with  the  zamindar,  or  other, 
for  his  ruin,#as  well  as'to  secure  the  just  rights  o?  the 
original  engagements  entered  into  with  him. 

It  Ras«further  been  deemed  indispensible  to  fix  the  , 
process  by  which  the  said  tenures  are  to*  be  brought 
to  sale,  and  tha  form  and  manner  of  conducting  #such 
sale*;  and  whereas  the  estates  of  zamindars  under 
engagements  with  Government  are  liable  to  be 
brought  to  sale  at  any  time  for  an  arrear  in  the  reve- 
nue, payable  by  monthly  kists  to  Government,  it  has 
seemed  just  to  allow  any  zamindar  who  may  hav§ 
granted  tenures  with  astipulation  of  the  right  to  sell 
for  arrears,  the  opportunity  of  availing  himself  of  this 
m^ans  of  realising  his  dues  in  the  middle  of  the  year, 
as  well  as  at^the  close,  instead  of  only  at  the  end  gf 
the  Bengal  year,  as  heretofore  allowed  by  the  regula- 
tions in  force ;  it  has  further  been  deemed  equitable  to 
extend  this  rule  to  all  cases  in  which  the  right  of  sale 
may  have  been  reserved,  even  though  in  conformity 
with  the  regulations  heretofore  in  force,  the  stipula- 
tion for  sale  contained  in  the  engagements  interchang- 
ed may  •have  restricted  such  sale  to*  the  case  of  a 
demand  of  rent  remaining  unpaid,  at  the  close  of  the 
Bengal  year. 

The  following  rules  have  accordingly  been  enacted 
by  His  Excellency  the  Most  Noble  the  Governor- 
General  in  Council,  to  take  effect  from  the  date  of 
their  promulgation  throughout  the  several  districts  of 
the  province  of  Bengal,  including  Midnapore. 
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(Certain  words  repealed  by  Act  XII  of  1891  has  been  omitted). 

Raia  of  Burdwan. — "  The  first  origin  of  the  Zemindary  may  be  traced 
to  the  year  1680,  when  a  very  small  portion  of  it  was  given  to  a  r,erson  named 
Aboo.  Kishen  Babu  succeeded  to  him  and  acquired  an  increase  of  juris- 
diction, Guneshram  and  Kishenram,  son  a~id  grandson  of £•  Kishen  Babu, 
regularly  Succeeded.  Kishenram  was  killed  in  an  action  with  the  rebel 
Sobah  Singh  and  Jnggat  Ram,  his  son  succeeded.  He  died  about  the  year 
1700.  Keerutram  or  Keerut  Chand,  his  eldest  sen,  became  his  successor  and 
obtained  very  large  additions  to  the  Zemindary/  He  died  aoout  the  year 
1739  and  was  succeeded  by  Chitter  Seir,  his  son.  On  his  death  in  1744, 
Telluk  Chand,  the  nephew  of  Keerutram,  was  nominated  Zemindar.  He 
was  succeeded  in  1770  by  his  son,  the  present  incumbent  Tez  Chand.  Mr. 
Grant,  in  his  account  of  this  Zemindary,  asserts  that  it  was  first  bestowed 
(but  subsequently  to  the  year  1722)  on  Keerut  Chand."  Extracts  from 
Harrington's  Analysis  110. 

2.  It  is  hereby  declared  that  any  leases  or  en- 
Leases  fixing  rent  in  gagements  for  the  fixing  of  rent  now 
CSm&i  than°rten  m  existence,  that  may  have  been 
Kgh"d^  Sranted  or  deluded  for  a  term  of 
ltivnof%793Twasin  years>  or  in  Perpetuity  by  a  proprie- 
force-  •  tor  under    engagements   with  Gov- 

ernment, or  other  person  competent  W  grant  the* 
same;  shall  be  deemed  good  and  valid  tenures,  accord- 
ing to  the  terms  of  the  convenants  or  engagements 
interchanged,    notwithstanding   that    the    same    may 

*  Repealed  by  Act  nave  been  executed  before  the  pas- 
xxix  of  1871.  sing   of  Regulation    V,     1812    and 

while  the  rule  of  "Section  2,  Regulation,  £EIV,  * 
1793,  which  limited  the  period  for  which  it  was  lawful 
to  grant  such  engagements  to  ten  years,  and  declared 
all  that  might  be  entered  into  for  a  longer  term  to 
be  null  and  void,  was  in  full  force  and  effect ;  and  not- 
withstanding that  the  stipulations  of  the  said  leases 
may  be  in  violation  of  the  rule  in  question  : 

Provided,  however,  that  nothing  herein  contained 
shall  be  held  to  exempt  any    tenures  held    under   en- 
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gagements  from  proprietors  of  estates  paying  revenue 
to  Government,  from  the  liability  to  be  cancelled  on 
sale  of  th'fe  said  estates  for  arrears  of  the  said  reve- 
nue, unless  specially  exempted  from  such  liability  by 
the  rule  in  question,  or  by  any  other  specific  rule  of 
the  regulations  in  force. 

(Certain  words  and  figures  repealed  by  Act  XVI  of  1874,  Section  1.  have 
been  omitted). 

VsJidity  of  existing  leases.— Regulation  44  of  1793  section  2 
declared  that  no  zamindar  shall  grant  pattahs  to  ryots  or  other  person  for 
the  cultivation  of  lands  for  a  term  exceeding  ten  years  "  and  further  "  that 
every  pottah  which  has  been  or  may  be  granted  in  opposition  to  such  prohibi- 
tion shall  be  null  and  void."  This  was  repealed  by  Reg  V  of  1795  section 
2  ;  but  Reg  47  of  1803,  declared  such  leases  to  be  null  and  void  "  only  so  far 
as  respect  its  jumma  or  rent  thereby  illegally  stipulated,  but  without  affect- 
ing any  other  rights  which  the  parties  may  respectively  possess  or  to  whic^i 
they  may  be  entitled."  These  "Regulations  were  followed  by  Reg.  V  of  18 12, 
section  2  of  which  declared  that  "proprietors  of  lands  should  be  competent  to 
grant  leases  for  any  period  which  they  might  deem  most  convenient  to  them- 
selves" and  tteeir  tenants  and  most  condusive  to  the  improvement  of  their 
estate."  Then  the  prohibition  against  leases  for  term  above  ten  years  was 
removed  ;  but  no  provision  was  made  for  rendering  valid  those  leases  which 
had  been  granted  in  violation  of  the  prohibition  whilst  it  remained  ift  force. 
In  order  to  remedy  this  omission  Reg  viii  "of  1819  was  passed,  section  2  of 
which  declared  in  effect  that  any  such  leases  then  in  existence,  which  may 
have  been  granted  for  a  term  of  years  or  in  perpetuity,  should  be  declared 
good  and  valid  tenure,  according  to  the  terms  of  covenant  or  engagement 
interchangsd,  notwithstanding  that  the  same  may  have  been  executed  before 
the  passing  of  Reg  V  of  1812,  while  the  rule  of  section  2  Reg  44  of  W93  was 
in  full  fo?ce  and  effect.  Sheo  Prosad  v.  Rally  *Das  I.  „L.  R.  5  Cal.  54  s,  sc, 
5  C.  L.  R.  1^8. 

3  „.    Hirst. — The   tenures   known  by  the  name   of 
_  .  A  _  '      .     taluks  as   described  in  the  preamble 

Fatni  tenures  declared  * 

valid,  transferable  and     to  this  Regulation,  shall  be    deemed 

answerable  for  debt.  ^ 

to    be   valid  tenures  in  perpetuity, 

according   to   the  terms   of  the    engagements    under 

which  they  are  held.     They  are  heritable  by  their 

conditions  ;   and   it  is  hereby  further   declared,   that 

15 


114  REG.    VIII    OF    1819.  tSec.  3. 

they  are  capable  of  being  transferred  by  sale,  gift  or 
otherwise,  at  the  discretion  of  the  holder,  ase  well  as 
answerable  for  his  personal  debts,  and  subject  to  the 
process  of  the  Courts  of  Judicature,  in  the  same 
manner  as  otjier  real  property. 

Second. — Patni  talukdars  are"  hereby  decktred  to 
Patntdars'  right'  of  possess  the  right  "of  letting  out  the 
underletting.  lands  composing  their  taluks  in  any 

manner  they  may  deem  most  conducive  to  their 
interest,  and  any  engagements  so  entered  into  by  such 
talukdars  with  others  shall  be  legal  and  binding 
between  the  parties  to  the  same,  their  heirs,  and 
assignees  : 

Provided,  however,  that  no  such  engagements 
shall  operate  to  the  prejudice  of  the  right  of  the 
zamindar  to  hold  the  superior  tenure,  answerable  for 
any  arrear  of  his  rent,  in  the  state  in  which  he  granted 
it,  and  free  of  all  encumbrance  resulting  from  the  act 
of  his  tenant. 

Third. — In  case  of  an  arrear  occurring  upon  any 
Patni    tenures    not     tenure   of  the  description  alluded  to 

voidable  for  arrears.  m  tfae  firgt  c]auge  Qf   thijg    section>    ft 

shall  hot  be  liable  to  be  cancelled  for  the  same,  but  the 
tenure  shall  be  brought  to  sale  by  public  auction,  and 
the  holder  of  the  tenure  will  be  entitled  to  any  excess 
in  the  proceeds  of  such  sale,  beyond  the  amount  of 
the  arrear  of  rent  due,  subject,  however,  to  the  provi- 
sions contained  in  Section  17  of  this  Regulation. 

(Certain  words  and  figures  repealed  by  Act  XVI  of  1874,  Section    1,    have 

been  omitted.) 

■\S        Patni  taluq.     Most   of  these    taluks  created  by  proprietors  of  estates 

after  the  Permanent  Settlement  were,  by  the  terms  of  the   grants   permanent 

and  heriditary  with  rent  fixed  for  ever.     The  terms  of  the  grants  regulate  the 
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relation  between  the  lessors  and  the  lessees,  A  good  many  of  these  are  known 
by  the  name  of  patni  taluqs.  A  few  go  by  other  names.  Others  again,>are  by 
the  condition^  of  the  grants,  permanent  heriditary  and  alienable,  though  the 
rent  is  not  fixei  for  ever — a  condition  being  inserted  in  the  leases  for  enhance- 
ment at  customary  or  pergunfiah  rates,  or  whenever  there  may  be  a  general 
enhancement  in  the  pergunnah  or  district.  Some  taluqs  are  held  without 
written  leases  and  custom  or  usage  regulates  their  incidents."  "  These  last 
are  generally  heriditary  and  alienable  though  the  rent  may  be  enhanced  *  * 
*  The  original  meaning  oT  the  word  patni,  seems  to  be,  as  Mr.  Harrington 
thinks  '  Settled  '  and  patni  taluq  means  a  dependent  tenure  settled  in*perpe- 
tuity  at  fixed  rent.  TJhe  estates  of  the  M  -haraja  of  Burdwan  were  saved  by 
the  Station  of  these  patni  taluks,  as  the  system  afforded  the  only  means  of 
escape  from  the  ruin  of  ancient  families  in  Bengal,  brought  about  by  the 
Permanent  Settlement.  The  assessment  of  land  revenue  on  the  estates  settled 
with  the  Burdwan  Raj  was  very  high.  For  easy  and  punctual  realisation  of 
rent  leases  to  middle  man  in  perpetuity  and  at  fixed  rent  were  granted  to  a 
large  number  of  intermediaries  who  were  thus  made  proprietors  in  the  same 
way  as  the  Government  had  made  the  Maharaja  of  Burdwan  a  proprietor,. 
Regulation  VHI^of  18 19  placed  on  g,  legislative  basis  in  this  system  of  sub  in- 
feudation.  By  degrees  the  system  extended  to  other  zamindaries  ancj  we  have 
now  a  very  large  number  of  patni  taluqs,  especially  in  the  Districts  of 
of  Tlooghly,  Burdwan,  Bankura,  Nuddea  and  Purnea."  Hon'ble.  Mr.  Justice 
Mitres  Land  Law  of  Bengal  (Tagore  Law  Lectures  1805)  pp.  142-143 
Tncidents  of  &'patni  taluk. 

The  term  patni  taluk  prima  facie  imports  an  heriditary  tenure.     AJthough' 
there   is   nothing   in   Regulation   v^iii  of  1819  to  prevent  the  grant  of  a  tenure' 
not  heriditary,  yet  looking  to  the  preamble,  as  showing,  what  in  the   common 
understanding  of  persons  acquainted  with  such  matters  and  in   the   ordinary 
use  of  language,  is  meant  by  the  expression  patni  taluk,  there  can  be  no  doubt 
whatever,  that  when  a  man  grants  a  patni  taluk,  he  clearly   means  an   herit- . 
able    interest.     Tarini   v.  John  Watson  12  W.  R.  413,  Sc,  3  B.  L.  R..437.     A 
decree  h.wing  been  obtained  by  a  Zemindar   for^  arrears   of  rent   of  a  patni 
taluk,  it  was  •held  that  under  the  description   "  patnee  "  and  "  durputne§"  the 
prima  facie  intention  was  that  the  tenure  called  a  patnee  tenure,  was  transfer- 
able bjU-ale,  and  was  one  upon  which  the  right  to  sell  for  arrears  of  rent,  was 
reserved   in   the   engagements   interchanged  upon  the  creation  of  the  tenure. 
Consequently  according  to  the  effect  of  Act  X  of  1859  sec.  105   and   Reg.    viii 
of  1819  Sc.  8  and  11  and  probably  also  of  Reg  1  of  1820,    the   sale  of  the  patni 
destroyed  all   incumbrances   created   by   the   patnidar,  e.   g.     a     durputnie. 
Brindabun  v.  Brindabun  21  W.  R.  324  P.  C,  Sc.    13  B.    L.   R.   409,  L.  R.  I. 
A.  178.     Liability   to  sale  under  Regulalion    viii  of  1819   is   an   incident  of  a  ! 
patni  taluk.     A  suit  having  been  brought  to  reverse  a   sale   made  under   the' 
provisions  of   the  Regulation  on  the   ground  that  the  Kabulyat  contained  no 
condition  for  the  sale  of  the  taluk  for  arrears.    The  Court  held  it  liable  to  sale 
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notwithstanding,  observing  that  there  was  no  authority  for  supposing  that 
there  were  patni  taluks  of  two  descriptions,  one  liable  to  sale  and  the  other 
not  liable.     Krishnamani  v.  Guru  Gobind  2  Sev.  173.  t 

A  stipulation  in  a  patni  lease  that  by  reason  of  nonpayment  of  rent  by 
the  patnidpT-,  he  would  forfeit  his  tenancy  is  not  valid.  Mah&jat  All  v.  Maho- 
med Faizullah.  2  C.  W.  N.  455.  See  also  Watson  v.  Collector  of  Rajshahye 
12  W.  R.  43  P.  C.,S.  C,  3  B.  L.  R.  48  P.  C,  13  M.  I.  A.,  160.  One  of  the 
several  grantors  of  a  patni  pottah  cannot  get  rid  of  the  patni,  a?  to  a  share  in 
the  patni,  by  a  cuit  as  ijaradar  of  that  share  from  the  zemindar,  for  rent 
against  the  raiyalt's.  The  patni  must  be  upheld  until  set  aside  by  a  regular 
suit,  Rajchunderv.  Unnoda  Prosad  17  W.  R,  221.  The  fact  of  a  patnidar 
having  made  separate  payment  of  rent,  of  having  registered  his  nam6  with 
each  oic  the  sharers,  and  of  being  prepared  to  enter  into  fresh  engagement 
with  one  of  them,  does  not  amount  to  a  cancellation  of  the  original  lease  and 
substitution  of  a  new  lease.  Sham  Ghand  v.  Jaggat  Ghunder  22  W.  R.  50, 
Mohadeb  v.  Guree  15  W.  R.  445.  Patni  right  over  a  specific  area  lying 
within  a  patni  taluk  can  be  sold  in  execution  of  a  decree  against  the 
patnidar ;  there  being  sufficient  indication  in  Sec.  6  Reg.  viii  of  1819  of  the 
right  of  the  putnidar  to  alienate  such  property,  Madhub  v.  TXyal  I.  L.  R.  25 
Cal.  445,  Sc,  2  C.  W.  N.  108.  A  putnidar  is  not  a  proprietor  within  the 
meaning  of  section  38  and  78  of  the  Land  Registration  Act  Salundla  v.  Bama 
I.  L.  R.  24  Cal.  404. 

There  is  uothing  to  prevent  a  zemindar  from  creating  a  tenure  intermediate 
between  the  zemindar  and  putnidar.  Raj  Kumar  v.  Probal  Ghunder  9  C.  W. 
N.  656:  Sections  3  and  4  of  Reg.  viii  of  1819  cannot  be  so  read  as  to  hold 
that  by  them,  the  landlord  expressly  gives  the  durputnidar  permission  to 
create  a  mortgage,  so  as  to  bring  the  mortgage  within  the  provision  of  Sec. 
160  (g)  of  the  Bengal  Tenancy  Act.  Akhoy  Kumar  v.  Bejoy  Chand  I.  L.  R. 
29  Cal.  813,  Sc.  6  C.  W,  N.  249  S.  N. 

A  Commissioner  of  a  Division  enquired  as  to  whether  a  patni  taluk,  which 
is  a  permanent  tenure,  can  be  created  in  a  temporarily-settled  estate.  The 
Board  referred  him  tu  section  2,  Regulation  XVIII  of  1812,  whicjj  implies  that 
a  proprietor  is  not  competent  to  enter  into  engagements  with  dependent 
talukdars  for  any  period  beyond  the  term  of  his  own  engagement  with  Gov- 
ernment. The  proprietor  of  a  temporarily-settled  estate  may  create  a  per- 
manent tenure,  because  his  own  proprietary  right  is  permanent,  but  he  cannot 
create  a  permauent  tennre  at  a  fixed  rent,  because  his  own  engagement  with 
Government  as  regards  the  amount  of  his  assessment,  is  not  a  permanent  one. 
A  patni  taluk  is  defined  in  this  Regulation  as  a  taluk  created  by  the  zemindar 
to  be  held  at  a  rent  fixed  in  perpetuity  by  the  lessee  and  his  heirs  for  ever. 
The  proprietor  of  a  temporarily-settled  estate  is,  therefore,  not  competent  to 
create  a  patni  taluk. — (Board's  Miscellaneous  Proceedings  of  13th  August 
1881,  No.  196,  Collection  7,  File  2883  of  1881). 

Sale  Law  Mannual  p.  63. 
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(Subdivision  of  patni).— A  patnidar  may  generally  transfer  his  tenure, 
but  he  can  only  do  so  in  Solido  and  the  transfer  of  a  portion,  in  no  way -affects 
the  existence. pf  the  patni  in  its  entirety  or  the  rights  of  the  zemindar.  Jadoo 
Nath  v ,  Jadub^Chum  11  W.  R.  294  ;  Watson  v.  The  Collector  of  Rajshahaye 
12  W.  R.  43  P.  (5k,  Sc,  3  B.  L   R*.  48  P.  C.  * 

(Abatement  of  Rent.) — When  a  patnidar  sues  his  zemindar  and  obtain 
a  decree  for  abatement  of  rent  on  the  ground  that  the  assets  of  the  patni  fell 
short  of  the  amount  stateij  V*  the  lease,  held  that  the  abatement  is  to  take 
effect  from  the  commencement  of  the  patni  lease.  Nilmonff  v.  Sai*odawl8  W. 
R.  434.  A  patnidar  may  sue  for  abatement  under  Sec,  23  Act  X  of  1859  Earn 
Naraitft*  v.  Joy  Krishna*,  B.  L.  R.  Sup.  vol.  F.  B  70.  A  granted  to  B,»a  patni 
of  a  certain  mauza.  Appertaining  to  the  patni  was  a  Ml,  stated  in  the  agree- 
ment to  be  held  of  Government  in  ijara.  It  was  agreed  that  on  th»  expiry 
of  the  ijara  lease  A  would  resettle  with  Government  for  the  bil ;  if  not,  B 
might  settle,  but  if  the  jama  exceeded  Rs.  40,  the  excess  was  to  be  paid  by 
the  patnidar.  On  the  expiry  of  the  ijara,  Government  sold  the  bil  to  a  third 
party,  who  took  possession,  whereupon  B  sued  for  abatement  of  the  patni 
rent.  It  was  held  that  he  was  entitled  to  succeed.  Braja  Nath  v.  Hira  LdUl 
1  B.  L.  R.,  A.  (5.  87.  In  the  abfonce  of  an  express  stipulation  to  the  contrary, 
a  talukdar  is  entitled  to  abatement  on  the  ground  of  division.  Assdheddin  v. 
Sarashi  Marsh  Rep.  558.  Sec.  18  Act  X  of  1859  is  not  applicable  to  a  case 
in  Vshich  a  plfrintifl  patnidar  sues  for  an  abatement  of  the  rent  on  the  ground 
of  fraud  caused  by  the  concealment  from  him  of  the  existence  of  an  inter- 
mediate tenure  created  by  the  zemindar.  Clause  3  Sec  23  of  that  Act  is 
wide  enough  to  admit  of  such  a  suit  being  tried  by  Revenue  Courts,*  Sooker 
Ali  v.  Umola  Ahalya  8  W.  R.  504. 

Relinquishment.  A  patnidar  cannot  relinquish  without  the  consent 
of  the  landlord.  Jadu  v.  Scholene  Kilburn  6s  Co.,  12  C.  L.  R.  343  ;  it  is  not  open 
to  a  patnidar  of  his  own  choice  to  throw  up  the  patni  and  by  so  doing  escape 
his  liability  to  pay  rent.  The  contract  though  not  indissoluble,  can  only  be 
dissolved  by  an  act  of  the  Court  and  as  the  result  of  proper  inquiry*  Hera 
Lall  v.  ftUmani  20  W.  R.  383.  » 

Instalment.  It  is  contrary  to  the  usage  of  the  country  for  a  p*atnidar 
to  pay  his  rent  by  monthly  kists  without  a  special  agreement  for  the  purpose. 
Joy  Kismi  v.  Janhee  17  W.  R.  471. 

Era, to  be  followed.  'The  intention  of  the  Regulation  was  to  lay  down 
a  uniform  practice  in  each  locality.  Uniformity  being  the  essential  require- 
ment, and  the  particular  date  only  the  form  for  enforcing  regularity,  a 
practice  which  has  been  established  for  a  course  of  years  and  which  is  reason- 
able and  convenient  in  itself  is  not  liable  to  objection  in  a  mere  point  of  form. 
Accordingly  it  was  laid  dowu  by  the  Board  of  Revenue  that  "  in  a  district 
where  the  Fuslee  era  prevails,  the  practice  which  it  appears,  has  universally 
obtained  of  selling  at  the  beginning  and  middle  of  the  Fuslee  year  is  within 
the  meaning  of  the  law.     Sreenath  v,  Pitambur  24  W.  R.  129, 
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Escheat.  Lands  belonging  to  a  Zeraindary  under  an  absolute  heriditary 
mokurari  title,  do  not,  on  the  death  of  the  grantee,  without  heirs,  revert  to 
the  Zemindar  ;  nor  does  the  Zemindar  under  such  eircumsta/ices  take  by 
escheat,  a  tenure  subordinate  to  and  carved  out  of  his  Zemij  dary.  Where 
there  ic  a  failure  of  heirs,  the  crown,  by  the  general  prerogative  will  take  the 
property  by'escheat,  subject  to  any  trust  or  charge  affecting  it  ;  and  there  is 
nothing  in  the  nature  of  a  makurari  tenure  which  should  prevent  the  crown 
from  so  taking  it,  subject  to  payment  of  rent  retaived  under  it.  S met  Koer 
v.  Him&nest  Bahadur  I.  L.  R.  1  Cal.  391  P.  C.       r  - 

Merger.  In  the  case  of  Woomesh  Chunder  v.  Raj  Narain  '10  »V.  R.  15) 
it  was  ^.doubted  whether  the  doctrine  of  merger  applied  to  lands  in  the 
muffussil  in  this  country.  Sir  Barnes  Peacock,  C.J.  observed  as  fallows 
in  that  case  : — "  My  own  impression  is  that  the  doctrine  of  merger  does  not 
apply  to  lands  in  the  Mofussil  in  this  country  *  *  *  I  believe  it  is  the 
practice  in  this  country  for  Zemindars  to  purchase  and  keep  on  foot  patni 
talooks  without  the  necessity  of  adopting  the  practice,  which  is  followed  in 
England,  of  purchasing  such  taluks  in  the  name  of  a  trustee  to  prevent  the 
nverger  of  them.  If  the  doctrine  of  merger  applies,  a  Zemindar  could  not 
purchase  and  hold  a  patni  tenure  in  khas  possession.  "  This  ,yview  was  taken 
in  the  ci*se  of  Thomas  Savi  v.  Punchanone  25  W.  R.  503,  and  Jibanti  v. 
Hemandri  I.  L.  R.  19  Cal.  760.  But  when  the  patnidar  of  mehal  which 
formed  a  portion  of  a  Zemindari,  purchased  the  Zemindari  right?  in  the  mehal 
and  from  the  daie  of  his  purchase  paid  no  rent  as  patnidar,  it  was  held  that 
he  could  not  set  up  his  title  as  patnidar  against  his  Zemindari  co-sharers  in  a* 
suit  brought  by  them  for  contribution.  Prosunno  v.  Jogut,  3  C.  L.  R.  159. 
In  the  recent  case  of  Pramatha  v.  Kali  Prasayma,  I.  L.  R.  28  Cal.  744,  it  has 
been  held  that  a  patni  interest  created  after  the  passing  of  the  Transfer  of 
Property  Act,  is  determined  on  a  purchase  of  the  same  by  the  Zemindar  even 
at  a  sale  held  in  execution  of  a  decree. 

Who  can  grant  a  patni  pottah.  A  patni  pottah  granted  by  the 
late  proprietor's  mother  is  invalid,  as  having  been  granted  by  a  person  who 
had  no  interest  in  thq  estate,  c  Benwari  v.  Mohim  Chander  13  W.  R.*267  ;  the 
grant  of  a  patni  by  a  Shebait  may  be  valid.  Tahboonnessa  v.  £>nam  Kishore 
15  W.  R.  228.  A  grant  of  a  patni  by  a  Hindu  widow  is  not  void,  but  void- 
able. The  receipt  of  rent  amounts  to  an  election  by  the  reversioner  *tk>  treat 
the  lease  as  valid.  Raja  Madhu  Sudan  v.  Rooke  I.  L.  R.  25  Cal.  1  P.  C.  Sc. 
1  C.  W.  N.  433.  See  Dattaji  v.  Kalba  I.  L.  R.  21  Bom.  749.  See  also'  Hayes 
v.  Harendra  I.  L.  R.  31  Cal.  698.  Grants  of  permanent  under-tenures  by  the 
manager  of  endowed  temple  land  are  not  void  if  made  for  a  necessary  purpose. 
Even  if  not  made  for  a  necessary  purpose,  it  subsists  during  the  management 
of  the  grantor.  Prasanna  v.  Saroda  I.  L.  R.  22  Cal.  989  ;  Ram  Chunder  v. 
Kashinath  I.  L.  R.  19  Bom.  271.  The  test  of  validity  is,  whether  the  lease 
can  be  shown  to  have  been  reasonably  necessary  for  the  due  administration  of 
the  estate,  and  that  whatever  cannot  be  shown  to  be  necessary   for  that  pur- 


Sec  4-l  KEG.    VIII   OP    1819.  119 

pose,  cannot  be  considered  incidental  to  a  general  power  of  management. 
Jag  Mohun  v.  Edulji  I.  L.  R.  22  Bom.  1  at  p.  7.  * 

Limitation. — In  a  suit  to  set  aside  a  patni  granted  in  1837  by  a  person 
who  either  had^no  interest  in  the  property  or  was  only  acting  as  the  manager 
of  a  lady  who  ^.wned  a  Hindu  widow's  interest  therein.  Held  th&t  if  the 
patni  was  void,  the 'period  of  limitation  ran  from  the  date  on  which  it  was 
granted,  under  Regulation  II  of  1803  as  amended  by  Regulation  II  of  1805.  It 
was  voidable  o/ily  by  the  widow's  successor,  the  right  of  action  arise  on 
adoption  of  the  son  by  the*  widow  and  time  began  to  ran  f/om  the  date  when 
the  adopted  son  attained  his  majority  in  1856.  Under  either  Reg  II  of  1803 
or  Act  XIV  of  1859  tinne  began  to  run  when  the  cause  of  aciion  aros%e.  Rai 
Bonoinali  v.  Jagat  Chunder  9C.W.N.  673.  Sc.  I.  L.  R.  32  Cal.  669  P.  C.' 

Patni  rent.  Government  revenue  payable  by  the  patnidar  on  behalf  of  the 
zemindar  under  the  patni  kabulyat  cannot  be  recovered  by  the  zemindar  by 
sale  under  the  Putni  Regulation  on  failure  of  the  patnidar  to  pay  the  Govern- 
ment revenue— Maharaja  Bahadur  Sir  Jotindra  Mohan  v.  Bibi  Jariva  Kumari 
10  C.  W.  N.  201  S.  C.  3  C.  L.  J.  7. 

4.     If  the    holder    of    a    patni    taluk   shall  have* 
interior  tenures  un-     underlet  in  such  manner  as  to,  have 
2££?^1rt£tf     conveyed  a  similar  interest   to    that 
PWbS     enjoyed  by   himself  as  explained   in 
^*tlou  3*  ■  *         the  preamble  to  this  Regulation,  the 

holder  of  such  a  tenure  shall  be  deemed  to  "have 
acquired  all  the  fights  and  immunities  declared  in  the 
preceding  section  to  attach  to  patni  taluks,  in  so  far 
as  concerns  the  grantor  of  such  under-tenure.  The 
same  construction  shall  also  hold  in  the  case  of  «patni 
taluks^of  the  third  or  fourth  degFee. 

Subletting".  A  zemindar  granted  a  patni  to  A  who  grauted  a  darpatni 
to  B.  The  patni  was  sold  for  arrears  of  rent  to  C,  who  entered  into  posses- 
sion, cancelled  B's  darpatni  and  after  two  years  of  possession  granted  a 
darpatnitto  D.  Meantime  A,  the  original  patnidar  had  the  sale  setaside  in  a 
regular  suit  brought  for  that  purpose,  and  thereupon  B  brought  a  suit  against 
D  alone  for  mesne  profits,  Held  that  D  was  entitled  to  be  credited  with  the 
amount  of  rent  which  he  paid  to  his  patnidar  C  and  with  the  expenses  of 
collection.  Noffer  Ali  v.  Rameshwar  3  C.  L.  R.  28.  Where  a  patni  is  found 
to  be  benami,  a  bona  fide  darpatni  does  not  necessarily  lapse.  Dwarka  JSfath 
v.  Sri  Oopal  5  W.  R.  240.  Where  a  patni  is  sold  for  default  on  the  part  of 
the   patnidar   in   paying   his   rent,   a   darpatnidar    who   has   paid   his   rent, 
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to  the  patnidar  for  the  period  to  which  the  default  relates,  may 
sue  for  damages  although  himself  a  defaulter  for  later  period.  Madhub 
Anando  v.  Joy  Kumari  5  W.  R.  201.  Where  a  lessor  giv^s  his  lessee 
power  to  sublet  and  the  latter  sublets,  the  sublessee  ,, Obtains  right 
against  both  of  which  he  cannot  be  deprived*- without  his  ow^,  consent.  The 
lesser's  snf  render  of  his  lease  cannot  operate  to  the  .prejudice  of  the  Sub- 
lessee. Nebaloonnjsaa  v.  Dhanboo  13  W.  R.  281.  When  a  patnidar  while 
out  of  possession  of  the  patni  estate,  granted  a,,?darpatni  thereof,  r)held  that 
the  darpatnidars  suit  against  third  persons,  wlio  were  in  possession  of  the 
estate,  would  lie,  it  appearing  that  the  plaintiff  had  paid  an  adequate  con- 
sideration for  the  darpatni.  LoJce  Nath  v.  Juggobundhu  I.  L.  R.  1  Cal.  297. 
A  Sepaxnidar  is  not  entitled  to  sue  a  darpatnidar  to  compel  him  to  register 
his  name  in  his  Sherista,  as  the  transferee  of  a  Sepatni  tenure,  but  {+,  is 
open  t6  him  to  sue  for  a  declaration  of  his  right  as  the  tenant  of  a  dir- 
patnidar  Mati  Loll  v.  Shaikh  Omar  Ali  3  C.  W.  N.  19.  A  Sepatnidar  is  not 
entitled  to  a  share  of  the  proceeds  of  a  sale  of  the  patni  for  arrears  of  rent 
held  under  Reg.  VIII  of  1819,  Mati  Lall  v.  Bisheshwar  3  C.  W.  N.  60.  A 
darpatnidar  under  an  auction  purchaser  is  entitled  to  get  rid  of  the  occu- 
pation of  the  defendents  folding  the  land  unless  the  latter  can  show 
that  they  come  within  the  privileged  class.  Ghytun  Kristo  v.  Juggernath 
25  W.  R.  90. 

5.     The  right  of  alienation  having   been   declared 
to   vest   in   the   holder    of  a   patni 

Zamindar  not  entitled       .    »    i     •»;     ,     n  i  '"  j.  « 

to  refuse  to  give  effect     taluk,  it  snail  not  be    competent   to 

to  a  transfer.  ,  .     ,  , 

the  zamindar  or  other  superior,  to 
refuse  to  register,  and  otherwise  to  give  effect  to  such 
alienations,  by  discharging  the  party  transferring  his 
interest  from  personal  responsibility,  and  by  accepting 
"the^eligagements  of  the  transferee. 

Jn  conformity,  'however,    with   established    usage 

the  zamindar  or  other  superior  shall 

^But  may  demand  his      be  entitled  to  exact  a  fee  upofovery 

such  alienation,  and  the  rate  *of  the 
said  fee  is  hereby  fixed  at  two  per  cent,  on  the  jama 
or  annual  rent  of  the  interest  transferred,  until  the 
same  shall  amount  to  one  hnndred  rupees,  which  sum 
shall  be  the  maximum  of  any  fee  to  be  exacted  on 
this  account. 
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The  zamindar  shall  also    be    entitled   to    demand 
substantial  security  from  the  tfans- 

And  security 

'S  feree  or  purchaser,  to  the  amount  of 

half  the  jarna  or  yearly  rent,  payable  to  him  from'  the 
tenure  transferred  ;  the  condition  of  furnishing  such 
security  on  acquisition  being  understood  to  be  one  of 
the  original  liabilities  of  the  tenure.         • 

The  above  rules  shall  apply  equally  to  the  case  of 
a  safe  made  in  execution  of  a  decree  or  judgment 'of 
Court,  as  to  all  other  alienations,  but  it  shall  not 
apply  to  the  case  of  sale  for  an  arrear  in  the  rent  due 
to  the  zamindar  or  other  superior,  under  the  rules 
hereinafter  contained.  The  purchaser  at  such  a  sale 
shall  be  entitled  to  ha.ye.his  name*  registered,  and  to 
obtain  possession  without  fee,  though  of  course'  liable 
to  be  called  on  to  give  security  under  the  conditions 
of  the  tenure  purchased. 
Registration  in  Zamindar  Sherista     The  primary  object  of  regis- l 

tration  is  to  give  the  superior  holder  information  of  who  is  his  tenant  and 
until  the  formalities  in  the  Regulation  are  conformed  to,  the  Superior  holder 
is  justified  in  looking  to  the  registered  tenant  for  his  rent.  A  darpatnidar 
paying  money  as  rent  to  save  the  patni  from  sale,  is  therefore  entitled  to  a 
refund  even  though  his  name  has  not  been  registered  in  the  office  of  the 
Superior  holder.  Khetter  Pal  v.  Lakhy  Narain  15  W.  R.  125.  This  case 
went  on  appeal  to  the  Privy  Council  and  the  judgment  of  the  High  Court 
was  coriSrmed.  Lalchi  Narain  v.  Khttro  Pal  2Q  W.  R.  380,  Sc.  13  B.  L.  R. 
146  PC.  24  \f .  R.  407.  Note.  The  Status  of  a  patnidar  or  darpatnidar. does  not 
depend  upon  registration  or  consent  of  the  Zamindar,  Okhoy  v.  Maharajdhiraj 
Mahai^l*  CJxind  22  W.  R.  229.  An  unregistered  Proprietor  of  a  patni 
tenure  is  entitled  to  sue  to  set  aside  a  sale  held  under  Reg.  VIII  of  1819. 
Joy  Kisseti  v.  Sarafunnessa  I.  L,  R.  15  Cal.  345  ;  Ghundy  Prosad  v.  Shubhadra 
I.  L.  R.  12  Cal.  622.  The  decision  in  the  case  of  Gossain  Mongol  Das  v. 
Babu  Boy  Dhanput  Singh  15  W.  R.  152  in  which  it  was  held  that  the 
plaintiff  having  omitted  to  have  his  name  registered  was  not  in  a  position 
to  sue  to  set  aside  the  sale,  has  been  apparently,  though  not  in  so  many 
words,  disapproved  in  these  cases.  So  an  unregistered  tenant  can  bring  a 
suit  for  recovery  of  surplus  sale  proceeds.  Matungini  v.  Sreenath  7  C,  W.  N. 
552. 

16 
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This   section    is   not  affected    by   section    13   of  the  Bengal  Tenancy  Act. 

Gyanada  v.  Bramliomoyee  I.  L.  R.  17  Cal,    162.     It  has   however    been   held 

that  section  13  though  not  applying  to  a  patni,    applies  to  darpa%ni   tenures. 

Kristo  v.  Kristo  I,  L.  R.  16  Cal.  642,  Mahomed  Abbas  v.    Brojv  Sunder   I.  L. 

R.  18  Gal.  360  F.  B.  f  * 

<•/ 
Section  15  and  16  of  the  Bengal  Tenancy  Act  which  provide  that  a  person 

succeeding  to  a  permanent  tenure  must  give  notice  and   requisite  landlord's 

fee  to  the  superior  landlord,  and  that  until  he  does  not  do  so  he  shall  not   be 

entitled  to  recover,  rent  from  his  tenants  by  suit,  distraint  or  other  proceeding 

apply  to  patni  tenures.     Durga  Prosad  v.    Brindabun    I.  L.    R.    19  Cal  504  ; 

Profulla  Ghundra  v.  Samnuddin  I.  L.  R.  22  Cal.  337.  < 

When  a  patni  is  sold  in  execution  of  a  decree,  the  zemindar  has  two  course 
open  tc  him.  He  can  either  refuse  to  recognise  the  transfer,  and  the  pur- 
chaser as  his  tenant,  until  the  rules  laid  down  in  section  5  had  been  complied 
with  by  him,  or  he  can  take  proceedings  under  Section  7.  Gyanada  v. 
Bramhomoyee.  I.  L.  R.  17  Cal.  162.  Where  the  purchaser  of  a  patni  taluk 
fai's  to  obtain  registery  of  his  name  in  the  zemindar's  book,  a  third  party 
iv\  )  claims  to  derive  his  title  from  the  purchaser's  vendor,  has  no  right  on 
thi  ground  of  such  failure  to  treat  the  purchaser  as  his  tenant*.  Bam  Narain 
v.  'i  needie  12  W.  R.   161. 

Where  an  arrears  of  patni  rent  is  due,  in  applying  to  the  Collector  to 
bring  the  property  to  sale  the  zemindar  need  not  recognise  any  one  except 
the  registered  patnidar  Baghub  v.  Brojo  Nath  14  W.  R.  489,  A  patni  taluk 
having  been  purchased  at  a  sale  for  arrears,  was  subsequently  by  private 
sale,  transferred  to  the  plaintiff,  who  however  omitted  to  get  his  name  regis- 
tered as  patnidar ;  whereupon  the  Zemindar  sold  up  the  patni  a  second 
time  and  bought  it  in  herself.  Plaintiff  then  sued  to  have  the  sale  set 
aside  :  held  that  as  the  plaintiff  omitted  to  have  his  name  registered,  he 
was  not  in  a  position  to  sue  to  set  aside  the  sale.  Gossain  Mungul  v.  Dhunput 
25  W.  R.  152.  This  case  was  not  followrd  in  Chunder  Ptrsad  v.  Suvadra 
1,  L.  R.12  Cal  622  and  distinguished  in  Joy  Krishna  v.  Sarafunnessa  1.  L.  R. 
15  Cal.  345. 

A  person  who  acquired  a  patni  tenure  at  a  sale  in  execution  of  a  decree 
for  money  against  the  patnidar,  but  who  did  not  get  his  name  registered  in 
the  landlord's  office  is  bound  by  the  decree  for  rent  against  the  recorded 
tenant  and  is  therefore  a  representative  of  the  judgment  debtor,  within 
the  meaning  of  Section  244  C.  P.  C.  Surendra  v.  Gopi  Sundari  9 
C.  W.  N.  824.     Sc.  I.  L.  R.  32  Cal,  1031. 

Security.  A  Zemindar  cannot  bring  a  suit  in  the  Civil  Court  to  compel 
the  purchaser  of  a  patni  in  his  estate,  sold  by  auction  for  arrears  of  rent 
to  furnish  security  for  the  amount  of  half  the  yearly  jumma.  If  the  pur- 
chaser* of  the  patni  is  not  willing  to  give  security  for  the  payment  of  his 
rent,    the    zemindar's    remedy    is   under  Reg.    VIII   of  1819  sees.   5  and  7  to 
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appoint  his  own  Sezawal  for  Collection  and  deduct  his  own  rent  from  the 
collections,  before  handing  over  the  surplus  to  the  patnidar,  who  moreover 
is  declared  oy  section  7  to  take  all  the  risks  of  the  attachment.  The  remedy 
of  the  Zemincfcr  is  not  affected  by  the  grant  of  a  darpatni  to  a  third  party. 
Joykissen  v.  Jubq/ci  Nath  17  W*R.  470.  , 

6.      It  shall  be  competent  to  the  zemindar  or  other 
%    #  superior  to    refuse    the   registry   of 

Zamindar  may  refuse     »  »  D  .,        .  _  . 

sanction  to  transfer.  any  transfer,    until    tJ^e    lee    above 

stipulated  be  paid,  and  until  subs- 
tantial security  to  the  amount  specified  be  tendered 
and  accepted  : 

Provided,  however,  that  if  the    security    tendered 
by    any    purchaser     or  transferee, 

Till  fee  and   security         i         l  j         j_  v  i    i  ,i 

be  tendered.  should  not  be  approved  by    the   ze- 

»  mindapr,  and  the  party   tendering   it 

shall  be  dissatisfied  with  such  rejection,  he  shall  be 
competent  to  appeal  therefrom  by  petition  or  common 
motion  in^  ,the  Civil  Court  of  the  district,  which 
authority,  if  satisfied  of  the  sufficiency  of  the  security 
tendered  shall  issue  an  injunction  on  the  zemindar  to 
accept  it,  and  give  effect  to  the  transfer  without  delay. 

It  is  hereby  provided  that  the  rules  of  this  and 
of  the  preceding  section  shall  not  be  held  to  apply  to 
transfers  of  any  fractional  portion  of  a  patni  *  taluk, 
nor  to  ahy  alienation  other  than  of  the  entire  interest, 
for  no  apportionment  of  the  zemindar's  reserved  rent 
can  be  allowed  to  stand  good,  unless  made  under  his 
special  sanction. 

Security.  See  Joykissen  v.  Janokinath  17  W.  R.  470  quoted  under 
sections  5. 

Tansfer  of  a  fractional  portion.  Although  the  transferee  of  a 
fractional  share  of  a  patni,  cannot  enforce  registration  of  his  name  on  pay- 
ment of  the  necessary  fee  and  tender  of  the  requisite  security,  yet  the 
transfer  is  not  altogether  void  and  he  is  liabb  for  rent   severally  and  jointly 
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with  the  registered  tenant,  if  the  landlord  chooses  to  recognise  him  as  one 
of  thejoint  holders  of  the  patni  and  he  is  also  liable  for  the  entire  rent  of 
the  patni  estate.  fi 

Notwithstanding  a  stipulation  in  the  pa*ni  lease,  that  o/  default  of  any 
instalment  „of  rent,  the  landlord  shall  be  entitled  to  realize  the  same  by 
sale  of  the  mehal,  the  patnidar  also  is  personally  liable  for  the  rent  of  the 
same  (Fotick  Qhunder  v,  Foley  I.  L.  R.  15  Oal.  492 ;  Tariny  Prosad  v. 
(  Narain  Kumar i  I.  L.  R.  17  Cal.  301  referred  to.)  ,  $urindra  Mduun  v.  Sumo 
Moyeel.  L.  R   26  eal.  103,  Sc.  3  C.  W.  N.  38. 

There  is  nothing  in  the  Patni  Regulation  to  prevent  a  parcel  of  land, 
being  a  portion  of  the  land  composing  the  patni  from  being  sold  in  execution 
of  a  decree  against  the  patnidar,  there  being  sufficient  indication  in  Sec.  6 
Reg  VIII  of  1819  of  the  right  of  the  patnidar  to  aleienate  such  property. 
Madhub  v.  Dayal    2  C.  W.  N.  108. 

7.     In  case  of  the  sale  of  a  patni  tenure  in  execu- 
tion  of    a    judgment   of  Court,    if 

Upon  public,    sale   if       ,  •>  -,  c    i  ,      J  •■!  •         ,i 

security  be, not  tender-     the    purchaser    do     not    withm    the 

ed  within   one    month,  •     l      r  xi      £  ii  i 

zamindar  may  attach.  period  of  one  month  from  the  sale 
conform  to  the  rules  of  Section/ 5 
of  this  regulation,  in  order  to  obtain  the  'transfer  of 
his  tenure  by  the  superior  to  whom  the  rent  fixed 
upon  it  is  payable,  the  zamindar  or  -other  superior 
shall  be  entitled  of  his  own  authority  to  send  a  saza- 
wal  to  attach  and  hold  possession  of  the  tenure,  until 
the  forms  prescribed  be  observed.  In  case  also  of 
the  sale  of  a  patni  tenure  for  arrears  of  the  rent  due 
upon  it,  under  the  rules  of  this  Regulation,  if  security 
be  required  by  the  zamindar  and  the  purchaser  fejl  to 
furnish  the  same  within  one  month  of  the  date  of 
sale,  the  zamindar  shall  similarly  be  entitled  to  send 
a  sazawal  to  attach  and  hold  possession  of  the  interest 
which  may  have  passed  on  the  sale,  to  the  exclusion 
of  the  purchaser,  until  the  prescribed  security  be 
given. 
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Attachments  made    under   this   section   shall   be 
i  regarded  as    trusts    for   the    benefit 

Attachment  <>to   have  ix^i  •  i  p   ±i  i 

the  effect  of  a  trust,  and  at  the  risk  ol  the  purchasers  ; 
•  t  consequently  after  deducting*  the 
rent  due  and  the  expense  of  attaching,  .any  surplus 
that  rnay*be  yielded  "by  the  collections,  shall  be  held 
in  deposit  for  such  purchaser  ;  but  if  the  collections 
for  the  time  fall*  short  of  the  rent,  the  tenure  and 
person  of  the  proprietor  shall  be  liable  in  the  same 
manner  as  if  no  attachment  had  been  made,  and  the 
accounts  produced  by  the  zamindar  or  other  superior 
making  the  attachment,  shall  be  received  as  prima 
facie  evidence  to  warrant  process  for  an  arrear  so> 
accruing.    »  »    ■ 

Sale  in  idjXecution  of  a  decree.  A  patni  taluk  was  sold  in  exe- 
cution of  a  decree,  but  the  auction  purchaser  although  he  obtained  possession, 
did  riot  get  himself  registered  in  the  zemindar's  sherista.  In.  a  suit  by  the 
zemindar  again?!  » the  former  holder  of  the  patni  for  rent  due  for  a  period 
previous  to  the  sale,  held,  that  the  suit  lay  against  him  and  that  the  rights 
of  the  zemindar  were  not  affected  by  the  existence  of  the  remedy  provided 
by  section  7  of  Reg.  VIII  of  1819.  Surendra  Nath  v.  Tincowri  I.  L.  R. 
20Cal.  247.  In  the  case  of  Khetra  Pal  v.  LucTchy  Narain  (15  W.  R.  125 
Sc.  13  B.  L.  R.  146)  referred  to  in  section  5  it  was  observed  that  "  under  the 
Regulation  the  zemindar  or  other  superior  holder"  "in  certain  cases  is 
empowered  to  attach  the  property,  if  the  subordinate  holder  neglects  to 
register  his  name  and  to  hold  it  in  trust  for  the  subordinate  holder  ;™ahd  in 
all  cases  until  the  transfer  is  registered  the  old  tenant  and  the  tenure  itself 
are  liable  for  the  rent  due." 

In  the  case  of  Surendra  Nath  v.  Tincowree  quoted  above  their 
Lordships  referring  to  this  state  of  the  law  observed  :— "  Whether  this  is 
a  causas* omissus  in  the  law  or  whether  the  former  tenant  compelled  in  this 
suit  to  pay  the  rent  of  a  property  of  which  he  is  not  in  possession,  has  any 
remedy  against  the  unregistered  purchaser  in  posssession,  provided  it  be 
established  that  the  purchaser  has  refused  unreasonably  and  improperly  to 
get  himself  registered  in  the  zemindar  books,  and  thereby  to  relieve  the 
former  tenant  from  liability  is  a  matter  which  is  not  before  us  and  which 
we  have  no  right  to  determine.  What  we  have  before  us  is  simply  this 
question  :  does  or  does  not  this  suit  lie  against  the  old   tenant   and  we   think 
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we  are  bound  to  hold  that  the  rights  of  the  zemindar  as  stated  in  the  judg- 
ment of  this  Court "  to  which  we  have  referred  (Lukhy  Narain  v.  Ishetic  Pal 
15  W.  R.  125,  Sc.  13  B.  L.  R,  146)  are  not  affected  by  the  existence  of  the  re- 
medy provided    by  section   7  and  that  there  is  no  defence  to  t\*e  suit." 

In  the  case  of  Bidhu  Mukhi  v.  Raja  NihnOni  (1  C.  L.  R  4^1)  it  was  held 
that  if  by  ^reason  of  the  patnidar  not  giving  security  the  zemindar  with 
holds  his  amaldastqk  and  also  abstains  from  availing  himself  of  the  power 
which  the  law  gives  him  of  collecting  the  rents  (himself ,  it  would  oe  inequi- 
table to  allow  him  to  recover  from  the  patniUarr  the  rent  which  the  with- 
holding of  the  amdldastah  has  prevented  his  collecting. 

A  person  who  has  purchased  a  patni  holding  at  a  sale  in  execution  of  a 
money  decree,  but  has  not  had  his  name  registered  in  the  landlords  she.ista  is 
bound  by  a  subsequent  decree  for  arrears  of  rent  obtained  by  the  landlord 
against  the  registered  patnidar  and  by  the  sale  in  execution  of  such  decree, 
and  is  therefore  a  representative  of  the  judgment  debtor  within  the  meaning 
of  Section  244  of  the  Civil  Procedure  Code.  Surendra  v.  Gopi  Sundari  I.  L. 
R.  32  Cal.  1031,  Sc,  9  C.  W.  N.  824. 

(      8.     First. — Zamindars,    that  is,  proprietors  under 

zamindars  to  be  ai-     direct   engagements  with   the  Gov- 

JwLSSy^Sh     ernment,    shall  be  entitled    to  apply 

right  to  sell  for  arrears     •    the  manner  following  for  periodi- 

is  reserved  by  sfipula-  o       Xr     r        /_ 

li?n-  cal  sales  of  any  tenures,,  upon  which 

the  rjght  of  selling  or  bringing  to  sale  for  an  arrear  of 
rent  may  have  been  specially  reserved  by  stipulation 
in  the  engagements  interchanged,  on  the  creation  of 
the  tenure. 

The  exercise  of  this  power  shall  not  be  confined  to 
cases  in  which  the  stipulation  for  sale  may  have  been 
unrestricted  in  regard  to  time,  but  shall  apply  equally 
to  tenures  held  under  engagements  stipulating  merely 
for  a  sale  at  the  end  of  the  year,  in  conformity  with  the 
practice  heretofore  allowed  by  the  regulations  in 'force. 

Second. — On  the  first  day  of  Bysakh,  that  is,  at 
the  commencement  of  the  following 

First  sale  to  be  ap-  .  . 

plied  for  on  the  first     year    from    which   the   rent   is  due, 
the    zamindar   shall    present  a  peti- 
tion   to  the    Civil  Court   of  the  district,  and  a  similar 
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one  to  the  Collector,  containing  a  specification  of  any 
balances  ,  that  may  be  due  to  him  on  account  of  the 
expired  y^-r  from  all  or  any  talukdars  or  other  holder 
of  an  interest  of  the  nature  described  in  the  ^preced- 
ing clause  of  this  section. 

The  same  shall  ^hen  be  stuck  up  in  some  conspicu- 
ous part  of  the  cutcherry,  with  a  notice  that  if"  the 
amount  claimed  be  not  paid  before  the  first  of  Jyte 
following,  the  tenures  of  the  defaulters  will  on  that 
day  be  sold  by  public  sale  in  liquidation. 

Should,  however,  the  first  of  Jyte  fall  on  a  Sun- 
day, or  holiday,  the  next  subsequent  day,  not  a  holi- 
day, shall  be  selected  instead  :  a  siniilar  notice  shall  be* 
stuck  up  at  the  sadar  cutcherry  of  the  zamindav  him- 
self, and  a  copy  or.  extract  of  such  part  of  the  notice 
as  may  apply  to  the  individual  case  shall  Jbe  by  him 
sent,  to  b«*similarly  published  at  the  cutcherry,  of 
at  the  principal  town  or  village  upon  the  land  of  the 
defaulter. 

The  zamindar  shall  be  exclusively  answerable  for 
the  observance  of  the  forms  above  prescribed,  and  the 
notice  required  to  be  sent  into  the  mufassal  shall  be 
served*  by  a  single  peon,  who  .shall  bring  back  the 
receipt  of  the  defaulter,  or  of  his  manager  for  the 
sam®  ,»ornn  the  event  of  inability  to  procure  this,  the 
signatures  of  three  substantial  persons  residing  in  the 
neighbourhood  in  attestation  of  the  notice  having 
been  brought  and  published  on  the  spot. 

If  it  shall  appear  from  the  tenor  of  the  receipt  or 
attestation  in  question,  that  the  notice  has  been  pub- 
lished   at  any    time    previous    to  the    fifteenth  of  the 
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month  of  Bysakh,  it  shall  be  a  sufficient  warrant  for 
the  sale  to  proceed  upon  the  day  appointed.  „ 

In  case  the  people  of  the  village  should)  object  or 
refuse  ,to  sign  their  names  in  attestation,*  the  peon 
shall  go  to  the  cutcherry  of  the  nearest  Munsif,  or  if 
there   should  be  no  Munsif,  to  the   nearest  thavia,  and 

Of 

there  make fe  voluntary  oath  of  the  same  having  been 
duly  published — certificate  to  which  eifect  shall  be 
signed  and  sealed  by  the  said  officers  and  delivered  to 
the  peon. 

Third. — On  the  first   day  of  Kartik  in  the  middle 
of  the  year,   the  zamindar   shall    be 

Mid  year  sale  to  be 

^applied  for  on  tne  first     at  liberty  to  present  a  similar   peti- 

of  Kartik.  ... 

ti6n,  with  a  statement  of  any 
balances  that  may  be  due  on  account  of  and  rent  of 
the  current  year  up  to  the  end  of  the  month  of  Asin, 
and  to  cause  similar  publication  to  be  made  of  a  sale 
of  the  tenures  of  defaulters,  to  take  place  on  the  first** 
of  Aughan,  unless  the  whole  of  the  advertised  balance 
shall  be  paid  before  the  date  in  question  or  so  much 
of  it  as  shall  reduce  the  arrear,  including  any  inter- 
mediate demand  for  the  month  of  Kartik  to  less  than 
one- fourth,  or  a  four  anna  proportion  of  the  total 
demand  of  the  zamindar,  according  <to  the^kistbandi 
calculated  from  the  commencement  of  the  year  to  the 
last  day  of  Kartik. 

Clause  (2)  of  this  section  has  been  modified  by  Act  XXXIII  of  185Q,  Section  1. 

Certain  words  of  this  clause  (2)  repealed  by  Act  XVI  of  1874,  section  1. 
have  been  omitted. 

Notice  under  cause  2  It  is  essential  to  the  validity  of  a  sale  held 
under  Regulation  VIII  of  1819,  of  a  patni  estate  for  arrears  of  rent  that  the 
notices  of  sale  prescribed  by  cl.  2  Sec.  8  of  the  Regulation  should  have 
been  duly  and  regularly  published  as  therein  directed.  Baikunt  Nath  v. 
Dhiraj  MaJiatab   Chcmd,   17  W.    R.    447,    Sec.    9  B.    L.    R.    87  ;  Hurro  v. 
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Jagannath  11  W.  R.  87,  Sec.  9  B.  L.  R.  89  note  ;  the  object  of  a  notice  of 
sale  for  arrear  of  rent  is  to  give  information  not  merely  to  the  parties 
wishing  to  prcchase,  but  to  the  defaulter  ;  and  if  the  notice  is  not  stuck  up 
in  tho  manner  prescribed  by  Jaw  (clause  2  Sec.  8  Reg.  VIII  of  1819)  it  is 
open  to  the  defaulter  to  plead  that  he  has  been  endamaged  and  the  sale 
became  illegal.  Ragtiub  v.  Brojo  Math  14  W.  R.  489,  Sc.  9  B.  L.  R.  91 
note.  Although  the  "provision  of  section  8  clause  2  of  "Reg.  VIII  of  1819 
specifying  the  manner  in  which  proof  should  be  given  of  service  of  notice 
of  sale  are  merely  directory,  it  is  nevertheless  absolutely  essential  to  the 
validity  of  a  sale  under  the  Regulation  that  the  notice  of  such  sale  should 
be  served  in  strict  compliance  with  the  directions  given  in  the  same,  clause 
and  section  of  the  Regulation,  Bhagwan  v.  Sudder  Ally,  I.  L.  R.  4  Cal.  41, 
Sec.  2  C.  L.  R.  357.  All  the  formalities  required  by  Regulation  VIII  of 
1819,  must  be  strictly  complied  with,  before  a  summary  sale  by  auction  of  a 
Patnitaluk  for  nonpayment  of  rent  should  be  proceeded  with  The  Zamindar 
who  initiates  proceedings  is  exclusively  responsible  for  its  regularity.  The 
due  service  or  publication  of  notice  should  not  be  left  matter  of  controversy 
but  the  evidence  should  be  secured  immediately  and  exist  in  writing  and  bu 
referred  to  by  »the  proper  officer*  as  a  part  of  the  foundation  of  the  sale. 
Maharaja  of  Burdwan  v.  Tara  Sundari  I.  L.  R.  9  Cal.  619  P.  O.  S.  C.  13 
C.  L,  R.  34,  10  I.  A.  19 

When  ther^  is  a  Cutchery  upon  the  land  of  the  defaulting  patnidar, 
the  notice  required  by  section  8  must  be  published  at  s'uch  Cutchery, 
but  where  there  is  no  such  Cutchery,  the  uotice  should  be  published  in  tlie 
manner  required  by  the  section  at  the  principal  town  or  village  within  the 
taluk.  Maharaja  of  Burdwan  v.  Krishto  Kaminee,  I.  L.  R.  9  Cal.  931  F.  B., 
S.  C,  13  C.  L.  R,  427.  'The  case  went  on  appeal  to  the  Privy  Council  and 
it  was  observed  that  •'  publication  of  the  notice  of  sale  of  a  tenure  under 
Regulation  VIII  of  1819  is  required  to  be  in  the  nanner  prescribed  in  Sec.  8 
cl.  2,  and  personal  service  on  the  defaulter  is  not  sufficient.  Ihe  object  of 
directing  local  publication  of  the  notice  viz  to  warn  the  under  lesees  of  the 
sale  proceedings  and  also  to  advertise  the  sale  to  those  who  might  bid  would  be 
frustrated,  if  *it  were 'sufficient  to  publish  the  notice  at  a  distant  Cutchery  or 
serve  it  personally."  Accordingly  it  was  held  that  "  if  there  is  a  Cutchery 
on  thg  ^ndiof  the  defaulting  putnidar,  meaning  the  land  which  is  to  be 
sold  for  arrears  of  rent,  the  copy  or  extract  of  such  part  of  the  notice  of 
sale  as  may  apply  to  the  tenure  in  question,  must  be  published  in  that 
Cutchery  and  if  there  is  no  such  cutchery  on  the  land  held  by  the  defaulter, 
the  copy  or  extract  must  be  published  at  the  Principal  town  or  village 
in  the  land.  In  the  description  of  this  in  clause  2  as  "the  notice  required 
to  be  sent  into  the  'moffusil''  the  word  'mofusil'  in  opposed  to  the  Sudder 
Cutchery  of  the  Zaminder,  and  refers  to  the  subordinate  estate  which  is  the 
subject  of  the  sale  proceedings."  When  a  Zamindar  selling  the  tenure  of 
a  defaulting   patnidar  under   the  Regulation  had   caused  to  be  stuck  up,  the 

17 
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requisite  petition  and  notice  at  the  Collector's  Cutchery  but  not  the  copy  or 
extract  which  is  directed  by  the  Regulation  to  be  similarly  published  in  the 
Cutchery,  nor  had  published  it  at  any  other  place  on  the  land  of'the  defaulter 
the  Zamindar  had  not  observed  a  substantial  part  of  the  prescribed  process, 
and  their  was  for  the  defaulting  patnidar  fa  "sufficient  /flea"  within  the 
meaning  of  the  Regulation.  Maharani  of  Burdwan  v.  Krishna  Moni, 
I.  L  R.  14  Cal.  36S  P.  C,  Compliance  with  the  directions  in  Reg.  VIII  of 
1819  as  to  service  of  notice  I  is  essential  to  thU  validity  of  a  sale  "tinder  that 
Regulation.  Where  there  was  evidence  of  service  6n  the  defaulter  personally 
but  riot  of  service  at  his  Cutchery,  held  that  this  was  not  sufficient  and 
that  the  sale  must  be  set  aside,  Mahomed  v.  Abdulf  I.  L.  R.  12  Cal.  67. 
In  la  suit  where  there  was  no  evidence  one  way  or  other  to  show  t'f-iat  the 
notice  required  by  section  8  cl.  (2)  of  Reg.  VIII  of  1819,  to  be  stuck  up  in 
some  conspicuous  part  of  the  Collector  Cutchery  had  been  published,  held 
that  the  plaintiff  was  entitled  to  a  decree  setting  aside  the  sale.  Hurro 
Doyal  v.  Mahommed  Gazi  I.  L.  R.  19  Cal.  699.  Where  a  notice  of  sale 
instead  of  bring  stuck  up  and  published  in  the  Collector's  Cutchery  was  kept 
by  the  Nazir  with  other  petition  of  sale  and  notices  relating  to  them  in 
a  bundle,  which  was  at  night*  locked  up  fqr  safe  custody  and  in  the  day  time 
kept  in  a  conspicuous  place  near  his  seat  at  the  entrance  to  the  Cutchery,  any 
person  who  chose  to  ask  for  it  and  wished  to  see  it  being  at  liberty  to  in  espect 
the  whole  bundle, held  that  this  was  not  a  publication  of  the  notice  within  the 
meaning  of  cl  3fseo  8  Reg  viii  of  1819  and  that  it  was  a  "sufficient  plea"  for  the 
defaulting  darputnidar,  within  the  meaning  of  section  14 « to  have  the  sale 
set  aside. Raj  Narain  v.  Aaant  Lall  I.  L.  R.  19  cal  703.  See  also  Bejoy 
Ghana?  v.  Atulya  I.  L.  R.  32  Cal  950,  s.  c.  3  C.  L.  J.  46. 

Tbe  provision  in  section  8  Reg  viii  of  1819  requiring  the  notice  of  sale  to  be 

published  before   the    15th   of  Bysakh  applies  to  the  notice  to  be  published  in 

the     moffussil    and   not     to    the   notice     to     be   affixed   at  the  collectorate 

Niamutoollah   v.  Forbes  2  C.  W.  N.  459.     Ashamullah  v ;  Hurry  Char  an  1.  L. 

R.  17  Cal  480. 
«  <  t- 

In  the  case  of  a  sale  uuder,  the  regnlation  where  the  putni  was  a  3. nail  piece 
upon  .which  there  was  no  town  or  village  cutcherry  of  any  kino:  and  the  peon 
stuck  up  the  notice  in  the  collector's  office  and  also  at  the  sadar  cutcherry  of 
tho  zamindar  and  obtained  the  receipt  of  the  defaulter  at  the  hUte*»place,  he 
was  held  to  have  carried  out  substantially  as  far  as  he  could  the  provisions  of 
the  law  regarding  notice.  Hurry  Kanto  v.  Motty  Lall  14  W-  R.  36.  It  was 
held  to  be  far  more  in  strict  compliance  with  the  spirit  of  regulation  to  serve 
the  notice  which  it  enjoin,  at  tho  placo  in  which  the  defendant  gomasta  was 
transacting,  and  did  habitually  transact  business  than  at  the  cutchery 
which  had  not  been  in  use  Hanooman  v.  Beprocharan  20  W.  R,,  132. 

In  the  case  of  a  sale  of  a  patni  taluk  for  arrears  of  rent,  so  long  as  the 
cutchery  at  which  notice  on  tho  defaulter,  as  required  by  clause  2  of  this 
section,  is  an  adjacent  one  in  which  all  the  business  of  tho  defaulting  patni   is 
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carried  on  and  is  on  land  belonging  to  the  defaulter,  publication  at  that  cut- 
cherry  is  'c,  sufficient  publication.  Mangazee  v.  Sreemutty  Shib  Sundari  21 
W«  R.,  369. ' 

Notice  Under  clause  3. — It  is  imperative  that  the  notice  referred  to  in 
clause  3  sections  Reg  viii  oi*  1819  be  published  previously  to  theloth  of 
Kartick.  Noncompliance  with  diiection  is  a  sufficient  plea  "  wiohin  the 
meaning  of  section  14  of  the  Regulation  for  reversal  of  a  saie  held  thereunder 
(Matancji  Uharan  v.  Moorari  "J.  L.  R.,  1  Cal.,  Sc.  24  W.  R.,  453  dissented  from) 
I.  L.  R.  18  Cal.,  363  F.  B. '  \\\  the  requirements  in  clause  2  section  8  of  Reg 
viii  of  1819  must  be  imported  into  clause  3  of  that  section  mutatis  mdtandis 
When  therefore  the  zan^indar  is  proceeding  under  clause  3,  to  obtain  a  mid 
year  stAe  for  6  months  arrears  a  of  rent,  the  service  of  notice  of  sale  is  acondi- 
tion  precedent  to  the  sale  being  held.  Such  notice  must  show,  as  provided  by 
that  clause,  that.the  sale  may  be  prevented  by  payment  of  whole  of  the  balance 
due  or  three-fourths  of  snch  balance.  In  such  a  case,  a  notice  which  stated, 
that  the  sale  would  take  place,  unless  the  whole  of  the  balance  was  paid, 
as  if  the  zamindar  was  proceeding  under  the  clause  for  the  whole  year  arrear 
was  held  to  be  a  bad  notice  and  a  noncompliance  with  a  substantial  require^ 
ment  of  the  regulation,  such  as  to  justify  the  reversal  of  the  sale.  In  publica- 
tion of  the  petition  to  the  collector  containing  a  specification  of  the,  balance 
of  rent  due  by  sticking  it  up  in  some  conspicuous  part  of  the  cutchery  as 
required  by  clause  2  section  8  of  the  Regulation,  is  not  a  substantial  portion 
of  the  process  to  be  observed  by  the  zamindar  previous  to  a  sale  for  arrear 
of  rent  ;  noncompliance  with  provision,  therefore,  is  not  a  ground  for  setting 
aside  the  sale. 

For  the  same  reason,  the  non -presentation  of  tha  petition  on  the  precise 
day  (1st  Kartick)  specified  in  clause  3  sec.  8  afford  no  ground  for  setting 
aside  the  sale.  The  presentation  of  the  petition  on  the  2nd  Kartick,  when 
the  1st  was  a  Sunday,  was  held  to  be  a  sufficient  compliance  with  the  section. 

The  words  "certificate  to  which  effect"  in  the  portion  of  clause  2  Sec  8, 
relating  to  the  procedure  in  the  case  of  refusal  by  the  village  people  to  attest 
the  publication  of  the  notice  of  sale,  mean  a  certificate  to  the  effect,  that  the 
peon  did  come, before  the  Munsif  or  Police  officer* as  the  fcase  may  be,  and  did 
make  voluntary  oath,  as  to  the  service  of  the  notice.  Where  the  peon  after 
serving  the  notice  made  an  affidavit  as  to  the  mode  of  service,  and  took  the 
affidavit  before  the  Munsif,  to  whom  it  was  read  and  who  then  signed  it, 
this  was  held  to  be  a  sufficient  certificate  to  satisfy  the  requirements  of  the 
section.  Ashanoollah  v.  Hurry  Charan  I.  L.  R.  17  Cal.  474,  This  case 
went  on  appeal  to  Privy  Council  and  confirmed  by  their  Lordships.  See 
I.  L.  R.,  20  Cal.  86. 

Substantial  person.  The  expression  "  substantial  witnesses "  as 
used  in  clause  2  Sections  8,  mean  men  who  have  some  stake  in  the  com- 
munity, men  of  local  influence  importance  or  respectability.  The  words 
residing  in  the  neighbourhood  do  not"  restrict  the  witnesses  to  residents  of  the 
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village,   but  include   those   living   within   a   short  distance  of  the  Cutchery. 
Mohinee  v.  Juggobundhu  W.  R.  Gap.  No.  382. 

The  words  "Substantial  Persons'"  must  be  undertood  in  •  its  ordinary 
sense  and  not  be  taken  to  mean  simply  men  who  can  readily  be  Ground,  Gopal 
Kishore^v.  Madan  Mohun  2  W.  R.  188.  This  was  confirmed  b^-heir  Lordships 
of  the  Privy  Council  nnder  the  title  Ram  Sebak  v.  Monmohiny,  23  W.  R.  113. 
Sc.  L.  R.  2  I.  A.  71.  See  Pitambar  v.  Damudar  24  W.  R.  129.  Substantial 
person  may  be  a  respectable  man  of  good  chi  racter  living  and  wvll  known 
in  the  neighbourhood.     Ram  Seback  v.  Kamini  Klu?hari  14  B   L.  R.  394  P.  C. 

Burden  of  Proof.  The  Zamindar  is  exclusively  answerable  for  the 
observance  of  the  forms  prescribed  by  this  clause.  Son,a  Bibee  v.  Lall  Chand 
9  W.  R.  242  ;  the  burden  of  proving  service  of  notice  is  on  the  Zemindar. 
Durga  Charan  v.  Ifayanuddin  21  W.  R.  232.  Maharajah  of  Bardwan 
v.  Tarasundri,  I.  L.  R.,  9  Cal.  619,  S.  C  13  C.  L.  R.  34  L.  R.  10  I.  A.  19; 
Maharani  of  Burdwan  v.  Krishna  Kamine  I  L.  R.  14  Cal.  365.  In  cases  where 
the  due  publication  of  sale  notice  is  in  controversy,  it  is  incumbent  upon 
the  landlord  to  show  that  the  formalities  prescribed  by  section  8  Reg.  VIII 
o»c-  1819  have  been  complied.  Bijoy  Chand  v.  Amrita  Lall  I.  L.  R.  27 
Cal.  308.     See  Raja  Mohaeh  Rarain  v.  Krhhn?  Nund  5  W.  R,  7  P.  C. 

There  .:s  no  analogy  between  the  case  of  a  sale  for  arrears  of  revenue  and 
that  of  a  patni  taluk.  In  a  suit  to  set  aside  a  patni  sale,  the  burden  of 
provingdue  publication  is  entirely  upon  the  Zemindar,  while  in  the  case  of 
a  revenue  sale  tffe  burden  of  proving  irregularity  is  on  the  party  who  im- 
pe'aches  the  sale.  Sheo  Rutan  v.  Netlal  Saaha  I.  L.  R. "30  Cal.  1,  S.  C.  6 
C.  W.  N.  688.     Pream  Chand  v.  Saraj  Ranjan  1  C.  L.  J.  102  n. 

Sale  under  ordinary  procedure.  "  None  of  the  Rent  Acts— Act  X 
of  1859  or  Act  VIII  of  1885  : — has  touched  the  provisions  of  the  Patni 
Regulations,  i.  e.  Reg.  VIII  of  1819,  modified,  in  matters  not  very  material, 
by  Reg.  I  of  1820,  Act  VIII  of  1835,  Act  XXV  of  1850,  Act  VI  of  1853  and 
Act  VIII  (B.  C.)  1865.  The  Bengal  Tenancy  Act  VIII  of  1885  has  expressly 
provided^  -'  Nothing  in  the  Act,  shall  affect  any  enactment  relating  to  putni 
tenures  in  so  far  as  it  relates  to  those  tenures'  (Act  VIII  of  188o.<»  See  195 
CI.  (c)i  Gyanoda  v.  Bromomoyee  I.  L.  R.  17  Cal.  162).  In  mattes  in  which 
the  Regulation,  as  it  now  stands  with  the  amendments  is  silent,  Act  X  of 
1859  and  the  other  Acts  dealing  with  the  incidents  of  the  rttlatnnchip  of 
andlord  and  tenant,  furnish  rules  of  substantive  law  and  procedure  ;  but 
the  express  provisions  of  the  Regulation  have  not  been  in  any  way  affected 
by  them.  Krkto  v.  Kristo  I.  L.  R.  16  Cal.  642  ;  Mahomed  v.  Brojo 
I  L.  R.  18  Cal.  360  F.  B.  [See  also  Durga  Prosadv.  Brindabun  I.  L  R. 
19  Cal.  504] ).  The  Zamindar  has,  however,  the  additional  right  of  bringing 
patni  taluk  to  sale  under  the  ordinary  procedure  laid  down  for  other  kinds 
of  tenures,  and  the  effect  of  such  a  sale  is  the  same,  as  to  the  "  rights  of  the 
rights  of  the  purchasers  to  a  void  incumbrances  and  get  other  reliefs,  as  in 
Bales  under  the  Regulation.     (Brindabun  v.  Brindbun  21    W.  R.  324,    S.  C. 
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13  B.  L.  R.  409,  S.  C.  L.  R.  1  I,  A.  178)  "  Milra's  Land  Law  of  Bengal  p.  114. 
Where  a  by  a  Patni  lease  the  annual  jama  (rent)  was  fixed  at  Rs.  6000  and 
besides  the 'rent  the  Putnidar  (lessee)  undertook  to  deposit  into  the  Col- 
lectorate  the  (jrovernment  Revenue  of  Rs  40,156 — 14 — 9|  p.  fixed  for  the 
share  of  the  esJSte  granted  in  patni  and  payable  by  the  lessor,  kist  by  kist, 
failing  which,  the  patni  lease  was  to  be  cancelled  and  would  become  null  and 
void  and  the  landlord  was  to  take  Khas  possession,  Kfeld  :  that  the  pay- 
ment by  iJhe  Datnidar  of  the*  Government  Revenue,  though  no  doubt  was 
a  part  of  the  consideration  to  be  rendered  by  the  lessee,  for  the  enjoyment 
of  the  tenure,  it  was  not  money  payable  to  the  landlord  and  as  such  was  not 
rent  within  the  meaning  of  Section  3  of  the  Bengal  Tenancy  Act  an$  could 
not  bvj  recovered  as  rent  under  special  provisions  of  the  Patni  Regulations. 
Maharaja  B  thadur  Sir  Jatindra  Mohun  v,  Bibi  Jarao  Kumari  3  C.  L.  J.  7 
S.  C.  10  C.  W.  N.  201,  I.  L.  R.  33  Cal.,  140 

9.     All  sales  of  saleable  tenures  applied  for  under 
the  rules  of  this  Regulation,   shall 

Sales  how  conducted.  . 

be  made  in  public  cutcherry  ;  the» 
land  shall  be  sold  to  tlte  highest  bidder  and  every  one 
not  the  actual  defaulter,  shall  be  free  to  bid,  not  excep- 
ting the  person  in  satisfaction  of  whose  demand  the 
sale  may  be;  made,  nor  the  under  tenants  of  the  de  - 
faulter  :  fifteen  per  cent,  of  the  purchase  money  shall 
be  paid  immediateley  the  lot  is  knocked  down,  and 
the  officer  conducting  the  sale  shall  be  competent  to 
refuse  to  accept  a  bid,  or  to  knock  down  a  lot  to  any 
bidder,  unless  he  has  assurance  to  his  satisfaction  that 
the  amount  required  to  be  deposited  is  in  hand  for  the 
purpose,  or  will  be  produced  within  two  hours 

If  the  fifteen  per  cent,  be  not  paid  in  cash  or  in 
currency  notes  within  two  hours  of  the  sale,  or  an 
equivalent  amount  in  government  securities  be  not 
lodged,  the  lot  shall  be  resold  on  the  same  day,  and  if 
the  remainder  of  the  purchase  money  be  not  paid 
by  noon  of  the  eighth  day,  notice  shall  be  given  of 
resale  on  the  following  day,  that  is,  on  the  ninth  from 
the  first  sale,  by  proclaiming  the  same  by  beat  of  drum 
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through  the  bazar  of  the  sadar  station  of  the  zillah, 
after 'which  the  lot  shall  be  resold  at  the  appointed 
time  at  the  risk  of  the  first  purchaser,  who  shall  forfeit 
the  advance  of  fifteen  per  cent,  already  'made,  and 
be  further  answerable  for  any  sum  in  which  the  pro- 
ceeds of  the  second  sale  may  tall  short  of  the,  antece- 
dent one;  such  deficiency  to  be  levied  by  the  process 
for  the  execution  of  decrees  of  the  Civil  Courts. 

The  words  "  currency  notes  have  been  substituted  for  the  words  "  '\iotes 
of  the  Bank  of  Bengal  by  Act  I  of  1903. 

Purchase  by  the  defaulter.  A  defaulter  cannot  under  Reg.  VIlI 
of  1819  purchase  a  patni  sold  on  account  of  his  default  to  pay  the  Patni  rent  ; 
either  in  his  own  name  or  that  of  any  other  person.  Mirza  Mohomedv. 
Krishna  Mohun  W.  R.  S.  P,  Number.  92  F.  B.  see  Sreenath  v,  Hara  Nath 
9<3.  L.  R.  220-  Gouri  Komal  v.  Rajkumari  5  W.  R  106  ;  Gouree  Komal  v. 
Rajkristo  14  W.  R.,  369  RaraTuall  v.  Debeadr<?  I.  L.  R  8  Ca?.  8  S.  C.  9  C. 
L.  R.  337  and  Afadhub  v.   Joy  Kumar  5  W.  R.  201. 

In  the  case  of  a  benami  purchase  by  the  defaulter,  held  that  the  sale 
must  be  considered  good  as  far  as  the  Zamindar  was  concerned,  and  therefore 
the  suit  as  agaihlt  him  must  be  dismissed  and  as  against  the  defaulter,  the 
parties  was  exactly  in  the  same  position  as  before  the  sale,  the  defaulter 
being  trustee  for  his  co-sharer  Jotindra  v.  Debendra  2  C.  L.  R.  419.  See 
Koylash  v.  Kalee  Prosimao  16  W.  R.  80  Kishore  v.  Kalee  20  W.  R.  333. 

It  should  be  noticed  that  the  Revenue  Sale  Law<  does  not  prohibit  the 
purchase  by  a  defaulter. 

Not  merely  recorded  share-holders,  but  all  actual  defaulters  (such  as  joint 
patnidars)  are  prohibited  from  being  purchasers  of  patni. — Gouree  v. 
Rajekuar{5  W.  R.  106. 

Deficiency.  A  suit  to  recover  the  deficiency  for  which  the  defaulting 
purchaser  is  made  answerable  under  Section  9  Reg.  VIII  of  ,^819  is  main- 
tainable in  a  Civil  Court.     Raghu,  Ram  v.  Mohesh  Chunder  7  C.  W.  N.  111. 

10.     At   the   timp    of  sale   the   notice  pievioKsly 

Forms  to  be  observed     stuck   up   in  the  cutcherry  shall  be 

on  sellin8-  taken    down,    and  the  lots  be  called 

up   successively    in  the   order   in  which  they  may  be 

found  in  that  notice. 

A  person  shall  attend  on  the  part  of  the  zamindar 
with  a  particular  statement  of  the  payments  made  up 
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to  the  day  of  sale,  on  account  of  the  balance  of  each 
advertised  lot,  together  with  the  receipt  for,  or  certi- 
ficate of,  the  notice  %directed  to  be  published  in  the 
mafassal,  nor  sjiall  any  lot  be  put  up  to  sale  ftntil  the 
statement  produced  shall  have  been  inspected  and  the 
existence*  of  a  balance  for  the  year  ascertained  there-  ? 
from,  nor  until  the  receipt  for  the  notice  shall  have 
been  read;  the,  observance  of  which  forms  shall.be 
recdrded  in  a  separate  rubakari  to  be  held  upon  each 
lot  sold. 

If  the  sale  be  of  the  description  provided  for  in  the 
third  clause  of  Section  8  of  this  Regulation,  the  kist- 
bandi  of  the  defaulter  shall  likewise  be  produced,  in* 
order  that  it  may  be  Seen,  that  the  balance  remaining 
unpaid  exceeds  a  four-anna  proportion  of  the  demand 
up  to  tli£,  date  of  sale  ;  nor  shall  the  sale  tetke  place 
unless  this  he  ascertained. 

The  zamindar  shall  be  exclusively  responsible  for 
the  correctness  and  authenticity  of  the  papers  to  be 
thus  exhibited,  nor  shall  the  public  officer  making  the 
sale  be  answerable  in  any  respect,  except  for  its  fair- 
ness and  publicity,  and  for  the  observance  of  the  rules 
prescribed  for  his  guidance  in  this  Regulation. 

Notice.  ^Section  10  would  seem  to  to  imply  that  the  notice  is  to  jjemain 
until  it  should  be  taken  clown  at  the  time  of  the  sale.  When  the  notice  and 
the  petjtiryi  wpre  stuck  up  every  day  at  10  A.  M.  and  taken  down  at  5  P.  M. 
and  they  were  not  stuck  up  at  all  on  Sundays,  — Held  the  procedure  was  not 
justified  oy  the  Regulation — Bejoy  chand  v.  Atulya  I.  L.  R.  32  Cal.  253. 

11.     First. — It  is  hereby  declared,  that  any  taluk 
or  saleable    tenure   that  may  be  dis- 

Tenure   to     be   sold 
free     nf   encumbrance       posed     of  at     public     Sale     Under     the 
by  aet  of  defaulner. 

rules    oi  this  Regulation,  tor  arrears 
of  rent  due  on  account    of  it,  is  sold  free  of  all  encum- 
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brances  that  may  have  accrued  upon  it  by  act  of  the 
defaulting  proprietor,  his  representatives,  or  assig- 
nees^; unless  the  right  of  making  such  encumbrances 
shall  h&ve  been  expressly  vested  in  fthe  nolder  by  a 
stipulation  to  the  effect  in  the  written  engagements 
«    under  which  the  said  taluk  may  liave  been  holcf. 

'Mo  transfer  by  sale,  gift  or  otherwise,  no  mortgage 
or  other  limited  assignment  shall  be  permitted  to  bar  the 
indefeasible  right  of  the  zamindar  to  hold  the  tenure  of 
his  creation  answerable  in  the  state  in  which  he  created 
it,  for  the  rent,  which  is  in  fact  his  reserved  property 
in  the  tenure  ;  except  the  transfer  or  assignment  should 
'have  been  made  with  a  condition  to  that  effect  under 
express  authority  obtained  frftiiFsuch  zamindar. 

Second. — In   like    manner,    on    sale  of  a  taluk  for 

r 

arrears,  all  leases  originating  with 
s^ndaftenrdsaieaSe   t0     the    holder    of  the  former   tenure,  if 

creative  of  a  middle  interest  between 
the  resident  cultivators  and  the  late  proprietor,  must 
be  considered  to  be  cancelled,  except  the  authority  to 
grant  them  should  have  been  specially  transferred  ; 
the  possessors  of  such  interests  must  consequently  lose 
the  right  to  hold  possession  of  the  land,  and  tot  collec 
the<  rents  of  the  raiyats  ;  this  having  been  enjoyed 
merely  in  consequence  of  the  defaulter's  assignment 
of  a  certain  portion  of  his  own  interest,  the  whole  of 
which  was  liable  for  the  rent. 

Third. — Provided     nevertheless,      that     nothing 

Exception  in  favonr     herein    contained  shall  be  construed 
of  bodd  fiide  engage-     to  entitle  the  purchaser  of  a  taluk  or 

ments  with  rasyats.  r 

other  saleable  tenure  intermediate 
between   the  zamindar  and  actual  cultivators,  to  eject 
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a  khudkast  raiyat,  or  resident  and  hereditary  culti- 
vator, nor  to  cancel  honafide  engagements  made  Vith 
such  tenants  by  the  late  incumbent,  or  his  represen- 
tative, except  ^  it  be  proved  in  a  regular  suit,  to  be 
brought  by  such  purchaser,  for  the  adjustment  of  his 
rent  tliat  a  higher  r'ate  would  have  been  demandable 
at  the  time  such  engagements  were  contracted  by  his 
predecessor.        > 

Taluk  or  saleable  tenure.  "There  are  two  classes  of  saleable  tenure 
viz  (1)  tenure  transferable  by  the  title  deed;  (2)  tenures  transferable  by  the 
established  usage  of  the  country.  Section  8  Reg,  VII  of  18 19  speaks  of  the 
first  class  only  viz  tenure  upon  which  the  right  of  selling  or  bringing  to  sale 
for  an  arrear  of  rent  may  have  been  specially  reserved  by  stipulation  in  the 
engagements  interchanged  in  the  creation  of  the  tenure  "and  a  sale  of  this  class 
when  made  under  the  Reg.  VIII  of  18 19  conveyed  the  tenure  free  of  all  incum^ 
trances  that  accrued  upon  it , by  the  act  of  the 'defaulter."  In  the  case  of  a 
sale  of  a  tenure  of  this  class  made  otherwise  than  under  the  Regulation,  this 
result  did  not  follow,  for  cl.f7  Section  15  Reg.  VIII  of  1799  did  not  declare 
that  a  sale  should  have  this  effect,  and  there  was  no  other  Regulation  which 
did.  This  anomaly  was  however  remedied  by  Reg.  I  of  +820  (See  Pre- 
amble, post,  wh!ch  enacted  that  tenures  of  the  nature,  defined  in  cl.  '1 
Sec  8  Reg.  VIII  of  18 19,  i.  e.  tenures  of  the  first  of  the  above  classes,  when 
brought  to  sale  under  any  summary  process,  authorized  by  the  Regulations, 
should  be  sold  in  the  mode  prescribed  by  Reg.  VIII  for  the  periodical  sales 
allowed  thereby.  Cl.  2  of  Section  2,  further  made  applicable  to  all  such 
sales,  the  rules  of  Sections  9,  11  (voidances  of  incumbrances  by  sale),  13, 
15  and  17.  The  result  was  that  after  the  passing  of  Reg.  I  of  1820,  when- 
ever a  sale  of  a  tenure  of  the  first  of  the  above  classes,  took  place  for  arrears 
of  rent,  ^whether  such  sales  were  made  under  the  provisions  of  Sections  8 
Reg.  VIII  1$19  or  *  under  any  summary  process  •authorized  by  the 
Regulations,  the  sale  passed  the  tenure  free  from  all  encumbrances' which 
had  accrued,,  from  the  act  of  the  defaulter  with  the  exception  of  those 
mentioned  in  cl.  3  Section  11  Reg.  VIII  of  1819." 

M  In  the  case  of  the  second  class  of  tenures  however,  i.  e,  tenures  trans- 
ferable by  the  established  usage  of  the  country  a  sale  had  no  such  eftect 
until  the  passing  of  Act  VIII  (B.  C.)  of  1865.  Shahabdin  v  Futeh  Ali  7 
W.  R,  260,  8.  C.  B.  L.  R.  Sup.  Vol.  F.  B.  645  ;  Forbes  v.  Lutchmiput  Singh, 
10  B.  L.  R.  139  S.C.  14  M.I. A.  330  ;  17  W.  R.  197"  ;  Brindabun  v.  Brindabun, 
8  Wf  R.  507.  Mohim  Chunder  v.  Gum  Dass,  7  W.  R  285  ;  Hurry  Charan  v. 
Meherunessa  7  W.  R.  318.  It  follows  that  the  mere  fact  of  a  sale  under  Act 
VIII  of  1865   does  not   necessarily   avoid   incumbrances,   until   it  be   known, 

18 
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to  which  of  the  above  two  classes,  the  tenure  sold  belongs.  Dwarlca  Nath 
v.  Mankk  Chandra,  9  W.  R.  200."  Field  Regulations  pp.  513-514.  For 
saleability  by  custom  or  established  usage  see  note  to  Section  4  Act  VIII 
(B.C.)  of  1865. 

A  patni  lease  containing  words  to  the  effect  that  the  Pa&iidar  could  give 
no  darpatni  or  mokurari  lease  at  ajumma  less  than  the  •jumma  of  the  patni, 
was  held  to  confer  'ao  such  power  as  that  described  in  cl.  1  Section  11  Reg. 
VIII  of  1819.  A  portion  of  a  patni  tenure*  cannot  be  sqld  under  the 
provision  of  Reg.  (VIII  of  1819,  and  if  an  auction'purchaser  acquires  any  of 
the  rights  of  the  patnidar,  he  is  bound  by  the  acts  of  the  latter  as  regards  the 
grant  of,  leases.     Mohadeb  v.  Cornell  15  W.  R.  445.      „ 

Burden  of  proof  as  to  saleability  by  established  Usage. 

The  onus  lies  on  a  plaintiff  claiming  in  virtue  of  a  purchase  of  the  tenure 
from  a  former  holder  to  be  entitled  to  possession  of  gorabundi  lands  to  prove 
that  such  lands  are  transferable.  Chutterbhuj  v.  Janki  Prosad  4  C.  L.  R, 
298.  There  is  no  presumption  that  any  tenure  held  is  not  a  transferable 
tenure,  and  a  landlord  who  sues  for  Khas  possession  on  the  ground  that  the 
Tenure  sold  was  not  transferable  must  establish  his  case  as  an  ordinary  plain- 
tiff Doya  Chand  v.  Anund  Chunder  I  L.  R.  K«  Cal.  382.  In1  a  suit  brought 
to  recove'r  possession  of  certain  lands  forming  part  of  the  estate  of  the  plain- 
tiff and  constituting  the  ryot's  holding  of  one  M.  which  lands  were  sold  in 
execution  of  a  money  decree  against  M  and  purchased  by  the  ..defendant  the 
defendant  set  up  that  the  tenure  held  by  M  was  of  a  permanent  and  trans- 
ferable nature.  Held  that  the  onus  of  proving  the  transferability  of  this 
tenure*  was  upon  the  defendant.  (Doya  Chand  v.  Anund  Chunder  I.  L.  R. 
14  Cal.  382  not  followed)  Kripamoyee  v.  Durga  Gobind.  I.  L.  R.  15  Cal.  89.  A 
raiyat  mortgaged  the  land  comprised  in  his  holding  :  and  the  mortgagee, 
having  sued  and  obtained  a  decree  on  his  mortgage,  attached  the  mortgagor's 
interest  in  the  land  and  purchased  at  the  court  sale  held  in  execution  of  his 
decree.  The  Zamindar  who  had  intervened  unsuccessfully  in  the  execution 
now  sve£  to  set  aside  this  sale  and  to  eject  the  decree-holder  and  the  judg- 
ment-debtor from  the  land. ,  Neither  party  adduced  evidence.  Held  that 
there  .  was  no  presumption  that  the  tenant  was  a  tenant  af  .will,  nor  was 
there  a  presumption  that  the  tenancy  was  not  transferable,  such  presumption 
being  contrary  to  SS  106  and  108  of  the  Transfer  of  Property:  A^t  res- 
pectively. The  burden  of  proof  therefore  lay  on  the  plaintiff  and  had  not 
been  discharged,  and  the  suit  must  consequently  be  dismissed.  Appa  Ram  v. 
Subbanna  I.  L.  R,  13  Mad.  60. 

Arrear  of  rent.  An  instalment  of  rent  having  been  duo  from  certain 
patnidars  a  proclamation  was  issued  under  the  provision  of  Reg.  VIII  of 
1819  fixing  the  day  of  sale.  Before  that  day,  a  sum  of  money  sufficient  to 
cover  the  arrears  was  deposited  in  the  colloctorate  by  one  of  the  patnidars, 
the  payment  being  made  to  the  collector's  accountant  who  gave  a  receipt  for 
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it,  but  no  intimation  of  the  payment  was  given  to  the  collector,  accordingly 
the  sale  proceeded,  and  the  patnidars  now  sued  to  have  it  annulled.  t  Held 
that  there  is  nothing  in  Reg.  VIII  of  1819  which  empowers  a  patnidar  to 
make  a  deposit  either  in  the  Judge's  Court  or  in  the  Collectorate  before  the 
day  of  sale,  or  £&ioh  gives  to  such  payment,  if  made,  the  effect  of  a  pay- 
ment to  the  Zamindar  or  his  agent  and  that  the  plaintiff  had  no  ground  to 
task  for  relief  On  any  principle  of  equity.  Krishna  Mohunv.  Aftdbuddin  15 
W.  R.  56(5,  8%  C.  8  B.  L.  R.*  134.  But  the  sale  is  invalid  if  it  is  held  after 
the  arrear  has  been  paid  at»tAe  Sadar  Cutchery  of  the  Zamindar  before  the 
day  of  sale.  Sharup  Chunder  v.  Raja  Pertab  Chunder  7  W.  R.  219.  So  also 
in  a  case  where  the  Zamindar  knows  that  the  rent  due  has  been  paid  into 
Court.  \Tara  Soondar  iv.  Soonder  Roy  24  W.  R.  63.  Where  a  patnidar's  posses- 
sion is  disturbed  by  the  zamindar  and  he  is  prevented  from  collecting  the 
rents  of  certain  kists,  he  is  not  liable  for  those  kists.  Where  a  taluk  is  sold  for 
arrears,  the  patnidar  who  is  sold  out,  is  not  liable  for  the  rent  of  the  month 
in  which  the  Zamindar  presented  the  petition  enjoined  by  clause  3  section  8. 
Darimba  v.  Nilmoni  15  W.  R.  180. 

Where  a  patnidar's  rent  is  payable   in   monthly   instalments,   he  agreeing'* 
to  pay  the  revenue  out  of  the  reat  and  to  file   the   collectors'   receipt  as  pay- 
ment, he  is  not  entitled  to  deduct  from   an  instalment  of  rent  any  portion   of 
the  Government  revenue  whith  may  not  be  payable  until  after  the   instalment 
is  due.     He  is^vmnd  to  pay  either  in  cash  or  partly  in  revenue  receipts  ;   fail- 
ing to  pay  in  both  shapes, he  may  be  sued  for  an  arrears  of  rent. ,*Radha  Monee 
•  v.  Gray  12  W.  R.  295.     In  a  suit  by  Zamindar  against  the  wife  of  the  Nawab 
Nazim  of  Bengal  for  the  rent  of  a  Patni  for  the  years    1284   and   1285,  it  ap- 
peared that  the  defendant  had  paid  the  revenue  for  1284,  to  Government  and 
it  was  contended  that  mduies  paid  for  revenue  were  payments   made   to  the 
plaintiff  so  as   entitle  him   under  section   59  and  61  of  the  Contract  Act  to 
appropriate   them   in   the   discharge   of  the  rent  for  1283   which   was  barred 
by   limitation.     Held   that    these   payments   were  properly  subject  of  set  off 
as  money  paid  to  the  use  of  the  plaintiff,  and  that   they  could  not   be,  a,ppro-» 
priated  un^er  the  Contract  Act  to  the  rent  of  128^.     Kumar  Rukhini  v.    Mulk 
Jamania  12  Q.  fj.  R.  534.  , 

Where  a  tenure  has  been  sold  for  its  own  arrears,  it  cannot  again  be  put 
up  to  srvle  eov  ttie  arrears  due  on  account  of  a  previous  period.  Prangour  v. 
Himunto  I.  L.  R.  12  Cal.  597  ;  Latifar  v.  Mir  Jan  6  W.  R.  112, 

On  the  setting  aside  of  the  sale  of  a  patni  taluk  and  the  restoration  to 
possession  of  the  patnidars,  they  take  it  subject  to  the  obligation  to  pay  the 
rent,  and  the  arrears  become  due  in  the  year  in  which  the  restoration  takes 
place.     Ranee  Sumomoyee  v.  Shoshimokhi  11  W.  R.  5  P.  C. 

When  a  sale  of  a  patni  is  subsequently  set  asside,  the  zamindar  is  entitled 
to  rent  from  the  patnidar  for  the  period  intervening  between  the  sale  and 
its  reversal.     If  the  patnidar  has  been  dispossessed  by  the  auction  purchaser 
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during  this  period,  he  will  be  entitled  to  mesne  profits  from  the  latter. 
Amritay,\.  Bijoy  Chand  Mahatab  1  C.  L.  J.  77n. 
*y  Defaulting  Proprietor.  The  word  "defaulting  proprietor"  used  in 
clause  1  of  section  11  must  be  read  as  the  proprietor  of  the  tenure  in  default 
and  wei*e  not  intended  to  be  restricted  to  the  particular  propprjtor  for  whose 
default  the r tenure  is  brought  to  sale  and  the  word,"  defaulter  "  used  in 
clause  2  of  that  section  must  be  given  a  similarly  wide  interpretation. 
,    Oopendra  v.  Mukkadum  H ossein.     I.  L.  R.  21  Cil,  702. 

Incumbrances.  The  effect  of  sale  is  not  ipso  facto  to  cancel  incum- 
brances created  by  the  defaulter,  but  to  render  them  voidable,  if  the  pur- 
chaser desire  to  avoid  them.  C  the  purchaser  of  a  patni  taluk  sold  for 
arrears,  under  the  provisions  of  this  Regulation,  sued  to  enhance  thv-  rent 
of  B.  the  holder  of  au  under  tenure  created  by  A,  the  defaulting  patnidar 
whose  rights  had  been  sold.  C.  on  purchasing  A's  patni, [had  not  annulled  B's 
under  tenure.  B  in  answer  to  the  suit  for  enhancement  of  rent  pleaded  a 
decision  in  a  case  between  himself  and  A  to  the  effect  that  his  tenure  was 
istimrari.  It  was  held  that  the  decision  was  conclusive  and  that  B's  rent 
^.ould  not  be  enhanced.  Madhusudan  v.  Ramdhun  3  B.  L.  R.  431.  See  Tara 
Prasad  v.  Ram  Narsing  6  L.  L.  R.  App<  5,  Munshi  Buglul^  v.  Pran  Dhun 
8  W.  RH  222,  Goluckmani  v.  Hur  Ghunder  8  W.  R.  62;  Megha  Ram  v. 
Raja  Nilmoni  21  W.  R.  326.  Mudhuv.  Ram  Dhun  3  B.  L.  R.  431.  As  to 
the  effect  upon  incumbrances  of  a  sale  of  a  portion  of  a  patni  taluk  of  a 
joint  undivided1  share  in  an  estate  see  Monmotho  v.  Glascott  &0  W.  R.  275. 
Tne  grantor  of  a  patni  tenure  who  subsequently  put  chased  the  land 
granted  by  him  in  patni,  at  the  sale  of  the  patni  tenure,  does  not 
revert  ipso  facto  to  the  position  he  formerly  held  as  proprietor, 
and  is  not  entitled  to  recover  rent  from  the  tenants  at  the  rate  he 
was  receiving  when  he  granted  the  patni  without  reference  to  the  rents 
realized  by  the  patni-holder  in  the  interim.  Mago  Ram  v.  Nilmoney  13 
B.  L.  R.  198  S.  C.  21  W.  R.  326. 

An  occupancy  or  non-occupancy  holding  if  not  held  by  khudkast  ryot, 
that  is,  a  resident  and  heriditary  cultivator  is  an  incumbrance  and#)not  pro- 
tected from  ejectment  by  the  terms  of  cl.  3  Sec.  11  Reg:  VIII  o£1819  and  may 
be  annulled  by  a  purchaser  at  a  sale  under  the  said  Regulation.  Jogeshwar 
v.  Abad  Mahomed  3  C.  W.  N.  13. 

See  notes  under  Sec.  16  Act  VIII  (B.  C.)  of  1865. 

Lands  appertaining  to  a  certain  taluk  which  was  sold  under  Reg.  VIII  of 
1819  for  arrears  were  held  from  the  owners  under  a  Kaimi  Jumma  tenure, 
under  which  the  plaintiff,  who  sued  the  purchaser  for  confirmation  of  his 
title,  cultivated  the  land  through  persons  called  hunjaits  with  whom  he  shared 
the  profits  in  the  same  way  :  Held  that  under  Sec.  II  of  that  Regulation  the 
plaintiffs  tenure  was  oancelled.  Mohim  Ghunder  v.  Jotermoy  4  C  L.  R.  422  ; 
compare  Annoda  v.  Mathura  Nath  4  C.  L.  R.  6  and  Ranee  Sumo  Moyee  v. 
Maharaja  Suttish  10  M.  I.  A.  123. 
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Burden  of  proof  in  cases  of  avoidance  of  encumbrance.— A 

person  seeking  to  exercise  the  statutory  right  of  avoiding  an  encumbrance 
given  him  by  Section  12  Bengal  Act  VII  of  1868,  or  by  Section  66  of  Bengal 
Act  VIII  of  1#59,  must  give  some  prima  facie  evidence,  to  show  that  the  en- 
cumbrance which  he  seek  to  avoid  come  within  the  purview  of  the  Seetion. 
Koylash  v.  Gocoolwpni  I.  L.  R.,  8  Cal.,  230,  OoUnd  Ndth  v.  Reilly 
I.  L.  R  ,  13  Cal-,  1.  In  the  case  of  Rash  Behary  v.  Hurr^moni  (I.  L.  R,,  15 
Cal.  555)  It  was  however,  heli  that  the  onus  of  proving  that  under  tenures  in 
a  taluk  sold  at  a  revenue  GiAe  under  Act  XI  of  1859,  fell  under  any  one  of  the 
exceptions  to  Section  37  of  that  Act,  was  on  the  person  alleging  the?  'under 
tenure  to  be  within  the  exceptions.  Plaintiff  brought  a  suit  as  a  purchaser  of 
a  patui  taluk  at  a  sale  for  arrears  of  rent,  for  recovery  of  a  tenure,  whith  he 
said  he  had  annulled  by  a  notice  under  Sec.  167  of  the  Bengal  Tenancy  Act. 
One  of  the  questions  was  whether  the  tenure  was  protected  from  being 
annulled  on  the  ground  that  the  proprietor  expressly  and  in  writing  gave  the 
patnidar  permission  to  create  tenure.  The  patni  pottah  was  not 
produced,  but  the  defendant  relied  on  the  following  portion  of  the 
patni  Kabulyat.  ■'  I  should  let  out  this  mehal  in  durpatni  to  any  person^ 
such  durpatnidar  shall  act  according  to  the  terras  of  my  Kabulyat."  There 
was  evidence  also  to  show  that  the  proprietor  knew  of  the  creation  of  the 
subtenure  and  accepted  the  rent  of  the  patni  taluk  through  the  subtenure- 
holder.  Held  that  the  tenure  was  not  protected  and  that  the  Kabulyat  does 
not  contain  tA*e  implication  of  a  permission,  assuming  that  tbs  patni  pottah 
contains  a  counterpart  of  the  clauses.  -» 

Mahomed  Kaem  v.  Nafar  Chandra  9  C.  W.  N.  803  S.  C.  I.  L.  R.  32. 
Cal.   911. 

Limitation. — A  person  who  has  held  possession  of  property  adversely 
against  a  patnidar  cannot  successfully  set  up  such  adverse  possession  against 
a  person  who  has  purchased  the  property  at  a  sale  under  Reg.  VIII  of  1819  ; 
as  against  such  a  purchaser  the  adverse  possession  commences  from  the 
date  when  the  sale  becomes  final  and  conclusive.  Woomesk  *v.  Raj 
Narain  40  W.  R.  15 ;  Khantomoni  v.  Bgjoychand  I.  L.  R.  19  Cal. 
787;  Nuffer,$hunder\.  Rajendra  I.  L.  R.  25  Cal.*  167.  If  a  patnidar 
is  dispossessed  by  a  trespasser  of  lands  included  within  the  patni  which 
is  subsequently  sold  under  Reg.  VIII  of  1819  and  purchased  by  the 
zamindar,  the  cause  of  action  of  the  zamindar  accrues  on  the  date  of  sale, 
and  limitation  as  against  him,  runs  from  such  date  and  not  from  the  date 
of  the  original  dispossession  of  the  zamindar. 

In  a  case  where  by  virtue  of  a  purchase  under  Reg.  VIII  of  I819,the  zamin- 
dar, a  minor  Hindu  widow,  became  entitled  to  sue  in  ejectment  a  trespasser 
who  had  unlawfully  dispossessed  the  patnidar,  and  where  such  widow,  before 
her  right   of  action  became  barred  by  limitation,  took  a  son  in   adoption,  the 
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adopted  son  became  clothed  with  all  the  rights  which  the  adoptive  mother 
had  at  ^  the  time  of  the  adoption,  and  could  sue  in  ejectment  at  any  time 
during  his  minority  although  more  than  twelve  years  might  have  elapsed 
from  the  date  of  the  purchase  at  the  patni  sale.  Harak  6hand  v.  Bijoy 
Chand  Mahatab  2  C.  L.  J.  87,  S.  C.  9  0.  W.  N.  795.  * 

12.     The  /ules    of    the    preceding  '  section    being 
1     Above  rule  to  take     declaratory   of    ihe   principle '  to  be 

'effect  retrospectively.        obgerved  on     ^     ^casionSj     wherein 

saleable   tenures  are    made  responsible  for  the  zamin- 

dar's  reserved  rent,  will  equally  apply  to  the    casa  of 

the    taluks   heretofore   sold,    as  to  those  that  may  be 

sold  henceforward,  if  the  sale  shall  have  been  fair,  and 

the   process  observed  in  conducting  it  shall  have  been 

that  recognised  and  in  use  in  the  district  at   the    time 

of  selling.  «     t 

t 

Nothing  however,  herein  contained  shall  operate  to 

But  not  to  apply  to  the  prejudice  of  any  agreement,  ex- 
prcvate  transfers.  presg  Qr  }mplie(jf  nQW  subsisting  be- 
tween the  purchaser  of  a  taluk  and  the  lessees  of  his 
predecessor.  Neither  shall  the  rule  for  the  fall  of 
under-tenures  be  considered  to  apply  to  any  private 
transfer  by  a  talukdar  of  his  own  interest  nor  to  a 
public  sale  in  execution  of  a  decree,  nor  to  the  case  of 
a  relinquishment  by  the  talukdar  in  favour  <?f  the 
zamihdar,  nor  to  any  act  originating  with  the  -  former 
holder,  other  than  default  as  aforesaid ;  all  suqh  opera- 
tions involve  only  a  transfer  of  the  tenure  in  the  state 
in  which  it  may  be  held  at  the  time,  and  the  new 
incumbent  succeeds  to  no  more  than  the  reserved 
rights  of  the  former  tenant,  such  as  they  may  be,  and 
is  of  course  subject  to  any  restriction  put  upon  the 
tenure  by  his  act. 
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13.     First \ — With  reference    to    the   injury   that 
may    be   brought  upon  the  holder  of 

Reason  for  allowing 

under-tenants  a  means     a  taluk  of  the  second  degree,  by  the 

of  staying  sale. 

,  operation  oi  the  preceding  iJules,  in 
case  the  proprietor  of  the  superior  tenure  purposely 
withholds  the  rent  .pfue  from  himself  to  the  zamindar 
after  having  realised  his  own  dues  from  the  inferior 
tenantry,  it  is  .deemed  necessary  to  allow  such 
talukdars  the  means  of  saving  their  tenures  from 
the  ruin  that  must  attend  such  a  sale,  and  the 
following  rules  have  accordingly  been  enacted  for  this 
purpose. 

Second. — Whenever  .the    tenure    of   a  talukdar  of 
How  under-tenants     the  first  degree  may    be   advertised 
may  stay  sale.  f^    ga]e    m  the  manner  required  by 

the  seconK  and  third  clauses  of  Section  8",  of  this 
Regulation,  for  arrears  of  rent  due  to  the  zamindar, 
the  talukdars  of  the  second  decree,  or  any  number  of 
them,  shall  be 'entitled  to  stay  the  final  sale,  by  pay- 
ing into  court  the  amount  of  balance  that  may  be  de- 
clared due  by  the  person  attending  on  the  part  of  the 
zamindar  on  the  day  appointed  for  sale  :  in  like  •  man: 
ner  tti ey,  shall  *be  entitled  to  lodgk  morley  antecedent- 
ly, for  tne  purpose  of  eventually  answering  any  de- 
mand 'that  may  remain  due  on  the  day  fixed  for  the 
sale,  and  should  the  amount  lodged  be  sufficient,  the 
sale  shall  not  proceed,  but  after  making  good  to  the 
zamindar  the  amount  of  his  demand,  any  excess  shall 
be  paid  back  to  the  person  or  persons  who  may  have 
lodged  it. 
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Third. — If  the  amount  so  lodged  shall  be  rent  due 
Procedure  in  case  of     by     tne     inferior    talukdar   to    the 
tZ^etfL^     holder   of  the  advertised  tfenure,  the 
tenant8°-     ,  same  shall  be  stated  at  the    time    of 

making   the  .deposit,  and  the  amount  shall  be  carried 
;    to  the  account  of  the  tenant  or  tenants  lodging  it,  and 
be  deducted  from  any  claim  of  rent  that  may   at   the 
time  be  pending,   or    be    thereafter    brought   forward 
against   him    or  them  by  the  proprietor  of  the  adver- 
tised tenure,  on  account  of   the    year    or   months    for 
which  the  notice  of  sale  may  have  been  published. 
Fourth. — If  the    person   or  persons  making  such  a 
«-  deposit,  in  order  to  stay  the  sale    of 

And  in  case  of  amount  s 

lodged  being  advance     the    superior   tenure,    shall  have  al- 

from  private  funds.  . 

ready  paid  the  whole  of  the  rent 
due  from  himself  or  themselves,  so  that  the  amount 
.lodged  is  an  advance  from  private  funds,,  and  not  a 
disbursement  on  account  of  the  said  rent,  such  deposit 
shall  not  be  carried  to  credit  in,  or  set  against  future 
demands  for  rent,  but  shall  be  considered  as  a  loan 
made  to  the  proprietor  of  the  tenure  preserved  from 
sale  by  such  means,  and  the  taluk  so  preserved  shall 
be  the  security  to  the  person  or  persons  making  the 
advance,  who  shall  be  considered  to  have  a  Lien  there- 
upon, in  the  same  manner  as  if  the  loan  had  been 
made  upon  mortgage  ;  and  he  or  they  shall  be  entitled, 
on  applying  for  the  same,  to  obtain  immediate 
possession  of  the  tenure  of  the  defaulter,  in  order  to 
recover  the  amount  so  advanced  from  any  profits  be- 
longing thereto. 

If  the    defaulter  shall  desire  to  recover  his  tenure 
from  the  hands  of  the  persons,  who   by    making   the 
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advance  may  have  acquired  such  an  interest  therein, 
and  entered  on  possession  in  consequence,  he  shall  not 
be  entitled  to  do  so,  except  upon  repayment  of  the 
entire  sum  advanced,  with  interest  at  the*  rate  gf 
twelve  per  cent,  per  annum  up  to  the  date  of  posses- 
sion havmg  been  given  as  above,  or  upon  exhibiting  ' 
proof,  in  a  regular  suit  to  be  instituted  for  the  'pur- 
pose, that  the  Ml  amount  so  advanced,  with  interest, 
has 'been  realised  from  the  usufruct  of  the  tenure. 

Payment  by  under  tenants.  A  and  B  were  the  proprietors  of  a 
jote  of  which  B  leased  half  of  his  share  to  C  as  Mirasdar.  The  zaraindar 
brought  a  suit  for  the  rent  of  the  jote  against  A  and  B,  and  got  a  joint 
decree  in  execution  of  which  he  put  up  the  jote  for  sale  C,  in  order  to 
save  his  emiras  right,  paid  the  amount  of  the  decree  before  sale,  and  thep, 
sued  A  and  B  for  the  amount  30  paid :  Hefd  that  C  was  entitled  to 
recover  and  that  a  claim  for  rent  by  B  against  C,  but  which  C  yiisputed, 
could  not  be  admitted  as  an  answer  to  C's  claim  in  the  present  suit  or  as 
a  set  off.  It  is  essential  to  the  validity  of  a  set  off  that  the  debts  should  be 
mutual,  due  if  6m  and  to  the  same  parties  and  in  the  same  rigl.i.  Bhoiruh  v. 
Hafezunnissa  2  C.*L.  R.  414. 

In  order  to  save  a  patni  from  being  sold  under  Reg.  VIII  of  18 19,  the 
darpatnidar  paid  the  arreas  of  rent  for  the  second  half  of  1284  and  applied 
to  be  put  in  possession  pf  the  patni  tenure,  but  although  the  application  was 
granted  he  was  unable  by  reason  of  the  opposition  of  the  plaintiff,  who  had 
meanwhile,  at  an  execution  sale  purchased  the  patni  to  obtain  possession. 
At  the  time  of  the  payment  mentioned,  no  arrears  were  due  from  the  dar- 
p  itnidar,  and  the  amount  paid  by  him  from  the  patnidar  exceeded  the  whole 
darpatni  rent  of  1285.  In  a  suit  by  the  plaintiff  to  recover  the  rent  of  1285 
from  the  defendant,,  it  was  held  that  the  def Aidant  was  by  virtue  of  the 
provision  of'  Reg.  VIII  of  1819  in  the  position  of  a  mortgagee  entitled  to 
possession  for  the  realization  of  the  amount  advanced  by  him  from  the 
profits  of  *the  whole  patni,  and  that  the  plaintiff  therefore  was  not  entitled  as 
against  Jiim  to  enforce  his  assignment  by  operation  of  law,  without 
discharging  the  encumbrance  created  by  law  before  such  assignment. 

Semble — The  principle  of  set  off  does  apply  to  such  a  case. 

The  words  "such  deposit  shall  not  be  carried  to  credit  in  or  setoff 
against  future  demands  for  rent"  in  Sec.  13  Reg.  VIII  of  1819  are  not  to  be 
construed  as  standing  alone  and  as  intended  as  a  prohibition  merely,  but 
they  are  to  be  read  with  the  words  which  follow.  Nobogopal  v.  Srinath 
11C.  L.  R.  37,  S.  C,  I.  L.  R.  8  Cal.  877.  Followed  in  Lolit  Mohun  v. 
Srinibash  I.  L.  R.,  13  Cal.  321.     A  party   in   possession   under   this  section 

19 
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oan  be  ousted  by  a  purchaser  from  the  defaulter,  only  by  showing  that  the 
debt  has  been  paid  off.     Bhairub  v.   Tara  Gharan  11  W.  R.  357. 

A  patni  taluk  under  the  Burdwan  Raj  was  advertised  for  sale  for  arrears 
of  rent  by  order  of  a  Collector  who  was  in  temporary  charge  of-  the  Burdwan 
Raj  estates  under  section  38,  Act  IX  (B.  C.)  of  1879,  The  darpatnidars 
deposited  th'  amount  due  in  order  to  save  the  taluk  from  sale,  and  the  Col- 
lector ordered  that  they  should  be  put  in  possession  under  clause  4  of  this 
section.  An  appeal  was  preferred  to  the  Commissioner  against  the.-  sale  by 
the  patnidar,  who  contended  that  uuder  section  ,78  of  Act  "VII  (B.  C.)  of 
1876,  they  were  not*bound  to  pay  the  patni  rent  to  the  Collector  in  as  much 
as  his  name  was  not  registered  as  proprietor  or  manager,  and  that  conse- 
quently he  could  not  sell  the  patni  for  default.  The  darpatnidars  had,  there- 
fore, no  valid  reason  for  depositing  the  arrears,  and  had  no  right  to  be  put  in 
possession  on  account  of  their  having  deposited  it.  Their  appeal  was  rejected 
as  the  Board  agreed  with  the  Commissioner.  They  observed  that  section  78  of 
the  Land  Registration  Act  refers  to  property  in  respect  of  which  the  proprietor 
or  manager  is  required  by  the  Act  to  cause  his  name  to  be  regis  tered.  The 
Act  declares  that  application  for  registration  must  be  made  within  6  months 
from  the  date  of  the  succession  or  the  assumption  of  charge  as  manager,  and  it 
is  clear  that  the  provisions  of  section  78  were  no't  meant  to  apply  to  any  person, 
till  that  person  had  failed  to  comply  with  the  provisions  of  section  42.  In  this 
case,  the  patni  taluk  was  not  a  property  in  respect  of  which  the  Collector  was 
required  by  the^Act  to  cause  his  name  to  be  registered,  because  1/6  had  not  been 
ii?  charge  of  it  for  six  months — (Board's  Miscellaneous  Proceedings  of  22nd 
August  1885,  No.  200,  Collection  7,   File  290  of  1889).  Sale  Law  Manual,  p.  77. 

A  tender  to  stay  a  sale  under  this  Regulation  must  be  of  the  whole  of  the 
zamindar's  demand  and  without  any  condition  as  to  its  being  kept  in  deposit 
by  the  Collector.     Ham  Cham  v.  Srematty  Dropo  17  W.  R.,  122. 

An  under-tenant  who  has  saved  the  superior  tenure  from  sale  by  depositing 
the  amount  of  rent  due  from  the  holder  of  that  tenure  to  the  zamindar,  is  not 
bound  to  apply  to  the  Collector  for  immediate  possession  of  the  tenure  thus 
preserved  from  sale  under  clauee  4  Reg.  VIII  of  1819,  but  is  competent  to  sue 
for  the  recovery  of  the«  amount  deposited  by  him  in  the  i^rdinary^way  without 
making°any  such  application.  Umbika  v.  Pranharee  13  W.  R.,  1  Jb'.  B.S.C.,  4 
B.L.R.,  77  F.:B. ;  Luckhy  Narain  v.  Khetra  Pal  20  W.  R.  380  P.C.S.C.  13 
"JB.L.R.,  146  P.C. 

The  direction  in  Section  13  Reg.  VIII  of  1819  that  money  paid  into  Court 
by  a  talukdar  in  order  to  stay  the  final  sale  shall  be  deducted  from  any  claim 
of  rent  that  may  at  the  time  be  pending  on  the  account  of  the  year  or  month 
for  which  notice  of  the  sale  may  have  been  published,  is  satisfied  by  payment, 
not  into  Court,  but  to  the  zamindar.  If  a  strict  liberal  construction  were  put 
upon  the  words  'into  Court'  no  payment  effectual  to  stay  the  sale  would  be 
made  for  the  Court  has  nothing  to  do  with  these  sales  which  are  managed  by 
the  Collector.     Tariny  v.  Shama  Cham  I.  L.  R.,  8  Cal.,  954. 

The  word  •»  profits"  in  the  4th  clause  of  Sec.  13  oi  Reg.  VIII  of  1819, 
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means  that  which  is  left  to  the  tenure-holder  after  payment  of  rent  of  the 
tenure.  A  person  who  enters  into  possession  of  a  tenure  as  mortgage^  under 
the  provision  of  that  section  is  bound  in  the  first  place  to  pay  the  rent  due  to 
the  Landlord  out  of  the  collections  before  applying  the  same  to  the  liquida- 
tion of  his  own  debt  and  the  defaulter  is  not  to  be  liable  for  the  rents  of  the 
tenure  during  the  period  of  the  possession  by  the  person  so  holding  it  as 
mortgagee.     Lala  Bhoirab  v.  Lalit  Mohan  I.  L.  R.,  12  Cal»,  185. 

The  right>  to  make  payrnents  to  preserve  an  interest  and  to  recover  the 
sum  paid,  was  not  given  ih  the  case  of  ganti  jammas  and  ,other  transferable 
tenures  sold  for  arrears  of  rent  under  Sec.  105  Act  X  of  1859 ;  when  such 
payments  are  neither  , expressly  nor  impliedly  authorized,  they  must  be 
regar:\ed  as  voluntary  payments  for  the  recovery  of  which  no  action  will 
lie.  Sreenath  v.  Earn  Soonder  4  W.  R.  SCO.  Ref.  4.  An  undertenant  who  has 
saved  the  superior  tenure  from  sale  by  depositing  the  amount  of  rent  due, 
not  only  has  the  security  of  the  tenure  which  he  preserves  and  of  which  he 
can  obtain  possession  on  application  to  the  Collector,  but  he  has  also  a  right 
to  recover  the  amount  deposited  by  him  as  a  loan  in  an  ordinary  suit.  Ambica 
v.  Pranhari  4  B.  L.  K,  F.  B.  77,  S.  C,  13  W.  R.,  F.  B.  1.  L  R.  The* 
holders  of  a  partri  estate,  granfged  ih  1856,  a  darpatni  lease  to  S  at  an  annual 
rent,  the  lease  stipulating  that  S  should  have  full  power  of  sale  anl  gift  but 
should  not  sublet  without  +Jie  patnidar's  consent.  The  lease  contained  no 
stipulation  for  the  registration  of  any  vendee  or  donee.  In  1860  S.  sold  the 
darpatni  lease  to  K,  the  deed  of  sale  which  was  duly  registered  providing  for 
mutation  of  names  in  the  patnidar's  books.  No  such  mutation  was  evei 
effectod  by  K  who  was  never  recognised  as  their  tenant  by  L  and  R,  the  rent 
of  the  darpatni  being  paid  in  the  name  of  S.  In  1864,  the  rent  due  from  the 
patnidars  being  in  arjear,  the  zamindar  proceeded  to  sell  the  patni  under 
Reg.  VIII  of  1819.  Thereupon  K  in  order  to  protect  his  under-tenure, 
deposited  in  the  collectorate  on  the  17th  of  November  1864,  a  sum  of  money 
on  which  the  sale  was  stayed.  K  being  then  in  arrear,  in  the  payment  of 
his  darpatni  rent,  claimed  to  set  off  the  amount  deposited  in  the  collector^ 
against  f lie  rent  due  to  L  and  R.  This  L  and  R  refused  to  allow,  and  they 
brought  a  suiy>  in  the  Collector's  court  against  S  and  his  sureties  to  recoyer  the 
arrears  of  rent-  In  that  suit  K  intervened  claiming  the  benefit  of  the  set  off 
to  wbjch  tiowever,  the  High  Court,  on  the  26th  June  1866  on  appeal,  held 
that  he  was  not  entitled,  the  deposit  being  merely  a  voluntary  payment  by 
K.  On  trie  30th  October  1887  K  brought  a  regular  suit  against  S  and  L  and  R 
to  recover  the  amount  of  the  deposit  and  obtained  a  decree,  but  the  decision 
was  reversed  on  appeal  and  the  suit  dismissed  for  want  of  jurisdiction.  On 
the  6th  June  1869,  K  filed  his  plaint  in  the  proper  court.  Held  that  he  was 
entitled  to  recover  the  amount  deposited  by  him  in  the  collectorate.  Luckhy 
Narain  v.  Khetra  Pal  13  B.  L.  R.  P.  C.  146,  S-  C.  20  W.  R.  380.  (Affirming 
the  decision  of  the  High  Court  in  the  same  case  reported  in  15  W.  R.  125) 
See  Okhoy  Kumar  v.  Dhiraj  Mahtab  22  W.  R.  299. 
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In  a  suit  by  the  purchaser  of  a  patni  against  a  darpatnidar  for  arrears  of 
rent  ofr the  year  1285  (1875),  it  appeared  that,  before  the  plaintiffs  purchase 
the  darpatnidar  had  paid  the  amount  of  arrears  of  patni  rent  for  the  year 
1284  (1877)  in  order  to  save  the  patni  from  being  sold  under  Re£.  VIII  of  1819 
and  that  the  amount  so  paid  considerably  exceeded  the  darpatni  rent  due 
at  the  date  6f  suit.  Held  that  the  defendant  was  entitled  to  deduct  from 
the  rent  claimed  ^"he  amount  paid  under  the  Regulation  in  excess  of  the 
darputni  rent  due  up  to  the  end  of  1384.  Nobo  uGopal  v.  Srinath  'I.  L.  R.  8 
Cal.  877,  S.  C.  11  C.  L.  R.  37.  The  zamindar  of  an  estate  in  which  the  plain- 
tiff arid  the  defendant  respectively  had  purchased  patni  and  darpatni  tenure 
obtained  decrees  for  arrears  of  rent  accruing  before  their  purchaser  and  in 
execution  of  these  decrees  he  advertised  the  patni  for  "sale  and  the  amounts 
due  were  paid  into  court  by  the  defendants  to  protect  the  tenure  from  sale. 
In  a  suit  by  the  patnidar  against  the  darpatnidar,  for  rent  accruing  due  subse- 
quently to  the  defendants  purchase,  held  that  the  defendant  was  on  the  con- 
struction of  Sec.  13  Reg.  VIII  of  1869  entitled  to  set  off  such  payments  against 
the  plaintiffs  claim.  Lolit  Mohan  v.  Srinibash  I.  L.  R.  13  Cal.  331.  A  dar- 
patnidar who  has  paid  a  deposit  in  order  to  stay  the  sale  of  a  superior  tenure 
under  CI.  4  Sec,  13  Reg.  VIII  of  1819  and  has  come  into  possession  of  the 
tenure,  ajid  is  entitled  to  the  profits  of  it,  *  is  bound  to  give  notice  of  his 
title  to  the  raiyats.  In  the  absence  of  such  notice,  he  cannot  recover  from 
them  rents  already  paid  by  them  to  the  patnidars.  Nilmoney  v.  Hill  4  W.  R. 
Act  38.  A  Sh&midar  is  cot  entitled  to  recover  money  voluntaYily  paid  by 
him  to  preserve  an  estate  from  sale;  Poornoo  Ghunder  ve  Sreenath  Gupta 
6  W.  R.  173.  A  shareholder  who  pays  up  arrears  of  rent  due  from  the  whole 
of  tenure  in  order  to  save  it  from  sale  in  execution  is  entitled  to  recover 
contribution  from  other  shareholders  who  were  in  possession  during  the 
period  within  which  the  arrears  accrued,  even  though  the  tenure  should  be 
in  the  name  of  another  and  the  decree  be  nominally  against  such  other  alone. 
Asadoollah  v.  Monshee  22  W.  R.  531.  Plaintiff  to  save  the  patni  from  sale 
for  arrears  of  rent  of  a  former  year  which  had  been  adjudged  by  an  apparently 
valid  decree  to  be  due  from  the  defendant  paid  the  money.  Held  that  the 
payment  was  made  .under  tfuch  circumstances,  as  entitled  the  plaintiff  to 
recover  back  the  money  from  the  defendant.  Andrew  v.  Larimor&2  Ind.  Jur. 
0.  S.  4  ;  S.  C.  1  Hay  309.  A  patnidar  in  execution  of  a  decree  for  rent 
against  his  mirasdar  attached  certain  property  of  his  including  a' parcel  of 
land  belonging  to  the  plaintiff,  who  to  save  that  portion  paid  tfre  whole 
amount  due,  and  sued  the  mirasdar  to  recover  the  portion  ho  ought  to  have 
paid.  The  suit  was  dismissed,  no  obligation  on%  the  plaintiff  to  pay  having 
been  shown.  She  appealed  alleging  that  her  portion  was  within  and  subor- 
dinate to  the  holding  of  the  mirasdar  and  the  sale  would  have  jeopardized 
her  holding.  Held  that  the  case  was  rightly  remanded  by  the  lower 
Appellate  Court  but  that  the  issue  to  be  tried  Was  whether  the  plaintiff  was 
a  party  who  came  under  the  provisions  of  Bengal  Act  VIII  of  1865  See  6 
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read  with  Sec.  13  Reg.  VIII  of  1819,  more  particularly  within  CI.  3. 
Luckhee  v.  Brindabun  12  W.  R.  313.  The  plaintiff  purchased  an  estate  at 
an  auction  sale,  in  execution  of  a  decree  against  the  defendant,  who  was 
in  possession,  and  after  his  purchase  obtained  possession  on  the  6th  April. 
1866.  While  he  was  in  possessin  one  R  the  patnidar  sued  the  defendant 
to  recover  arrears  of,  rent  which  had  become  due  during  the1  defendants 
possession  and  before  the  plaintiffs  purchase,  and  in  execution  of  the  decree 
he  obtained  in^he  suit,  the  estate  in  possession  of  the  plaintiff  was  attached 
and  ordered  by  the  Collector  to  be  sold  ;  whereupon  the  plaintiff  paid  the 
amount  of  the  decree  to  save  the  tenure  from  sale.  In  a  suit  to  recover  the 
amount,  held  that  the  payment  by  the  plaintiff  was  as  far  as  the  defendant 
was  concerned,  a  voluntary  payment.  Mere  inconvenience  without  risk  of 
actual  damage,  is  not  sufficient  to  take  away  the  voluntary  character  of  the 
payment.  Ram  Buksh  v.  Hridoy  Moni  8  B.  L.  R,  10  note  ;  S.  C.  10  W.  R. 
446.  A  patni  tenure  which  had  been  attached  by  G  in  execution  of  a  decree 
against  D  was  claimed  by  S  whose  claim  was  allowed.  Upon  this  G  instituted 
a  suit  against  S  and  others  to  have  the  patni  declared  to  be  the  property  of 
D,  and  being  successful,  had  the  patni  sold  in  execution  of  his  decree  against  ^ 
D,  became  the  purchaser  and  got  possession.  A'fter  this  he  saved  the  estate 
from  being  sold  for  arrears  of  rent  which  had  accrused  prior  to  his  purchase 
of  paying  up  the  amount  due.  He  subsequently  sued  D  and  S  to  recover 
the  amount  so  paid.  S  who  had  in  the  meantime  appealed  to  the  Privy 
Council  succeeded  in  obtaining  a  reversal  of  the  decree  under  which  G  had 
sold  the  patni  ;  but  this  reversal  did  not  take  place  before  G  had  instituted 
the  suit  for  recovering  the  arrears  he  had  liquidated.  Held  that  G  was  en- 
titled to  recover  from  S  the  amount  which  had  been  paid  by  him  to  save  the 
patni  from  being  sold.  Gopal  Chunder  v.  Udoy  Lall  10  W.  R.  115.  The 
plaintiff  purchased  at  an  execution  sale,  a  share  of  K's  tenure  which  had 
been  attached  on  account  of  a  money  decree.  Subsequently  the  whole  tenure 
was  advertised  for  sale  in  execution  of  a  decree  for  arrears  of  rent.  On 
applying  to  the  Munsif  he  was  told  that  if  he  deposited  the  whole  amount 
due,  the  sale  would  be  stayed.  He  did  so  and  prevented  the  sale.  *He  now 
sued  K  to  recover  the  amount  deposited.  Held  8hat  the*payment  was  neither 
officious  nor  Voluntary,  and  that  K,  who  had  enjoyed  the  profits  of  the'  land 
was  equitably  liable  for  the  sum  paid  to  save  it  from  sale.  Khetter  v. 
Haraclhuri  19  W.  R.  287.  Compare  this  with  the  case  of  Srimati  Moharanee 
v.  Harendra  Lall  (1  C.  W.  N.  458)  where  it  was  held  "  that  rent  is  by  opera- 
tion of  iaw  the  first  charge  on  a  tenure  and  a  person  who  purchases  the 
same  at  an  execution  sale,  musf^,  in  the  abpence  of  anything  to  denote  the 
contrary,  be  taken  to  purchase  it,  charged  with  the  rent  which  is  due  in  respect 
of  it  at  the  time  of  its  purchase,  and  their  being  no  privity  between  him 
and  the  judgment  debtor,  he  cannot  recover  from  the  latter  the  money  which 
he  is  obliged  to  pay  for  the  rent  so  due  at  the  time  of  the  purchase.  See 
also  Chatrapat  v.  Girindra  (I.  L.  R.  6  Cal.  389,  and  Raja  Peary  Mohun 
v.   Ram  Chunder  6  C.  W.  N.  88  S.  N.    Money  deposited  to  proteot  from 
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sale  a  tenure  advertised  under  the  provisions  of  Act  VIII  of  1865,  must 
under,  Sec.  6,  be  considered  as  a  loan  to  the  proprietor  of  a  tenure,  which 
became  security  to  the  depositor,  who  is  entitled  on  applying  to  obtain 
immediate  possession  in  order  to  recover  the  amount  from  any  profits 
belonging  to  the  tenure.  Kartic  v,  Bydonath  10  W.  R.  205.  Plaintiff  claimed 
an  eight  annas  share  of  a  patni  as  purchased  by  thje  official  assignee  of  an 
insolvent  D,  whocn  the  principal  Sudder  Ameen  found  to  have  been  owner 
in  his  own  right,  by  inheritance  of  the  sha»«  of  the  patni  of  'which  the 
defendant's  ancestor  G,  having  deposited  arrea£s<;of  rent,  was  in  possession 
under'rleg.  VIII  of  1819.  Held  that  G  was  substantially  in  the  same  position 
as  a  mortgagee  in  possession  under  an  usufractuary  mortgage  ;  and  that  plain- 
tiff as  a  purchaser  from  such  mortgagor  would  have  no  case  of  action'  until 
the  debt  was  paid  off.     Boiatub  Charan  v.  Tarachand  11  W.  R.  357. 

14.     First. — Should   the    balance    claimed   by     a 
zemindar,  on  account  of  the  rent  of 

Sale  not  to  be  stayed  . 

except  the  arrear  any  under-tenure,  remain  unpaid 
ccaime  e  o  ge  .  Ulp0n  the  day  fixed  for  the  sale  of 
the  tenure,  the  sale  shall  be  made  without  reserve  in 
the  manner  provided  for  in  Section  9  and  10  of  the 
Regulation  ;  nor  shall  it  be  stayed  or  postponed  on 
any  account,  unless  the  amount  of  the"  demand  be 
lodged. 

It   shall,    however,    be    competent   to   any  party 

desirous  of  contesting    the    right   of 

But  suit  to  lie  for  its     ^e     zemindar     to    make   the   sale, 

reversal. 

.  .  whether   on     the   ground   of  there 

having  been  no  balance  due,  or  on  any,  other  ground 
to  sue  the  zemindar,  for  the  reversal  of  the  same,  and 
upon  establishing  a  sufficient  plea,  to  obtain  la  « decree 
with  full  costs  and  damages. 

The  purchaser  shall  be  made  a  party  in  such  suits 
and  upon  decree  passing  for  reversal  of  the  sale,  the 
court  shall  be  careful  to  indemnify  him  against  all  loss, 
at  the  charge  of  the  zemindar  or  person  at  whose  suit 
the  sale  may  have  been  made. 
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Second. — In  cases  also  in   which   a   talukdar   may 
contest   the    zemindar's    demand    of 

Summary     investiga- 
tion may  be  applied     any  arrear,  as  specified  in  the  notice 

for  by  defaulter.  *     .  1,111  i     n     i 

advertised,  such  talukdar  sjiall  be 
competent'  to  apply  for  a  summary  investigation,  at 
any  time  within  the  period  of  notice;  the  zemindar 
shall  then  be  called  upon  to  furnish  his  ktibuliyat  *tnd 
other  proofs  at  the  shortest  convenient  notice,  in  order 
that*>the  award  may,  if  possible,  be  made  before  the 
day  appointed  for  sale. 

Such  award,  if  so  made,  will  of  course  regulate  the 

ulterior  process,  but  if  the    case   be 

Sale  not  to  be  stayed 

unless  amount  claimed     still  pending,  the  lot  shall  be  called 

be  deposited.  .  •» ' 

♦  up  i*a  Hte  turn,   notwithstanding   the 

suit ;  and  if  the  zemindar  or  his  agent  in  attendance 
insist  on  the  demand,  the  sale  shall  be  made  on  his 
responsibility,  nor  shall  it  be  stayed,  or  the  summary 
suit  be  allowed  to  proceed,  unless  the  amount  claimed 
be  lodged  in  cash  or  in  Government  securities,  or  in 
currency  notes  'by  the  talukdar  contesting  the 
demand  ;  and  if  such  deposit  be  not  made,  the  alleged 
defaulter  will  have  no  remedy,  but  by  a  regular  action 
for  damages  and  for  a  reversal  of  the  sale. 

(The  words  f*  currency  notes"  have  been  substituted  for  the  words  "notes 
of  the  Bank  of  Bengal  "  by  Act  I  of  1903.) 

Unless  t\\e amount  of  the  demand  be  lodged.— Clause  I  Sec., 
14  Reg  VIII  of  1819  does  not  contemplate  that  any  party  may  by  depositing  the 
amount  dr»e,  stay  a  sale  of  a  patni,  but  only  a  party  having  recognised  rights 
in  such  patni.  Krishto  v.  Macintosh  W.  R.  Gap.  No.  (1864)  53.  A  payment 
made  by  the  purchaser  of  a  patni,  after  the  decision  of  the  first  court  in  a  suit 
brought  by  the  defaulting  patnidar  for  the  setting  aside  of  the  patni  sale,  by 
which  it  was  held  that  the  sale  was  invalid,  and  during  the  pendency  of  an 
appeal  preferred  not  by  the  plaintiff,  the  auction  purchaser,  but  by  the  zamin- 
dar  at  whose  instance,  the  sale  had  been  brought  about,  is  not  a  voluntary 
payment,  in  as  much  as  he  (the  plaintiff)  is  a  person  interested  in  the  pay- 
ment of  the  money  within  the  meaning  of  Sec,  69  of  the  contract  Act  {Bindu 
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Bashiniv.HarendraLalI.il.    R.,    25   Oal.  305   followed)  Badhamadhub  v. 
Shasti'Bam  I.  L.  R.,  26  Cal.  862. 

The  mortgagee  of  a  patni  taluk  paid  certain  moneys  to  prevent  the  sale 
of  such  taluk  for  arrears  of  zamindari  rent,  field  that  this  was  not  a  volun- 
tary payment  and  could  not  be  so  considered,  even  in  the  case,  where  the 
niortgagee  by  a  covenant  in  his  mortgage  deed,  had  insured  himself  against 
loss  by  such  sale  (Rfagendra  v.  Kaminee  11  M.  I.  A.,  241  followed),  Mohesh 
1  v.  Bam  Prosonnol.  L.  R.,  4  Cal.  539,  SeenDuli  Chand  v*  Bam  Kishen 
1.  L..£.,  7  Cal.  648.  "  * 

A  payment  made  by  the  vendor  of  the  darpatnidar  (who  has  not  obtained 
registration)  to  save  the  patni  from  sale,  is  a  voluntary  payment,  and  the 
registered  darpatnidar  cannot  seek  to  deduct  the  amount  from  tfcS  rent 
due  by  him  Lukhee  Karaen  v.  Sitanath  6  W.  R.  Act  X,  8. 

The  plaintiffs'  mother  sued  to  recover  a  portion  of  a  patni  taluk,  which  she 
claimed  under  a  will,  and  to  which  she  would  be  entitled,  whether  the  will 
was  valid  or  not,  as  heir  upon  the  death  of  the  widow  of  the  deceased  owner. 
Whilst  the  suit  was  pending  the  taluk  was  put  up  for  sale  for  arrrear  of  rent 
•"'under  the  Regulation.  Shp  paid  the  arrear  to  prevent  a  sale  The  suit 
abated  by  her  death,  and  her  daughter  sutd  tlje  shareholder  ,in  the  taluk  to 
recover  the  money  so  paid.  It  was  held  that  she  had  such  an  interest  as 
entitled  her  daughter  to  recover.     Saroda  v.  Mofaini  20  W.  R.  272. 

Form  of  suit  for  reversal  of  sale,— In  a  suit  brought  by  one  of  the 
shareholders  to  set  aside  the  sale  of  property  held  by  several  shareholders,  in 
which  he  made  the  other  co-sharers  defendants,  but  asked  io  have  the  posses- 
sion of  his  own  share,  valuing  the  suit  with  reference  to  that  share  only  and 
framing  it  so  as  to  bring  it  in  a  court,  in  which  he  could  not  have  brought  a  suit 
to  set  aside  the  sale  of  the  entire  property  :  Held  that  the  plaintiff  was  not 
competent  to  sue  in  that  way.  The  cause  of  action  was  the  sale  of  the  whole 
property,  and  the  suit  ought  to  have  been  framed  and  valued  acordingly,  and 
brought  in  such  a  court  that  the  right  of  all  the  parties  interested  in  setting 
aside  the  sale  might  be  decided  in  one  suit.  Annoda  Erskine  12  W.  R.  68. 
F.  B.  s  c,  12  B.  L.  R.  370  ;  see  also  Suresh  v.  Akkori  I.  L.  R.  20  Cal.  746 
The  sale  of  a  patni  cannot  be  declared  to  be  good  or  bad  in  pari;  Bam  Charan 
v.  Dropomoyee  17  W.  R.  122. 

Who  can  sue.— Where  a  patni  has  been  sold  under  the  provisions 
of  Reg.  VIII  of  1819,  an  unregistered  shareholder  therein  io  entitled  to  sue  for 
a  reversal  of  the  same  under  the  provisions  of  Sec  14  of  the  same  Regulation. 
Chander  v.  Subhader  I.  L.  R.,  12  Cal.,  522.  Joy  Krissen  v.  Sarafwmexa  I.  L. 
R.  15  Cal.  335. 

Sufficient  plea. — See  cases  cited  under  section  8.  Notice  under  clauses 
2  and  3.  A  patni  sale  under  Reg.  VIII  of  1819  is  invalid,  if  there  was  no 
arrear  of  rent  at  the  date  of  sale,  whether  notice  of  the  fact  had  been  given 
to  the  Collector  or  not  at  the  term  of  the  sale.  Sharup  Chnnder  v.  Baja 
Pertab  7  W,  R.  219.     If  a  patni  is  sold  for  arrears  of  rent  without  the   notice 
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required  by  Reg.  VIII.  of  1819,  the  sale  is  informal  and  can  be  set  aside,  not 
withstanding  the  bona  fides,  of  the  purchaser.  Mobarik  All  v.  Amin  Ali  1%W.B>. 
252.  In  a  suit  under  Reg.  VIII  of  1819  Sec.  14  to  set  aside  the  sale  of  an  under 
tenure,  it  would*  be  no  "  sufficient  plea "  or  substantial  cause  of  complaint 
that  the  receipt  of  the  notice  referred  to  in  Sec.  8  had  been  obtained  or  that 
the  notification  had  been  published  on,  instead  of  before,  the  l6\h  Bysa'ck. 
Matungini  v.  Morari  24  W.  R.  453.  ♦ 

Selling^on  a,  day  before  the«date  fixed  for  sale  on  the  advertisement  ia  a 
sufficient  cause  W.  R.  (1804/  4. 

Equity  between  co-sharer.— A  patni  taluk  being  about  *to  be 
brought  to  sale,  the  agents  of  the  sharers  were  in  attendance  at  the  collec- 
torate  t)n  the  day  of  the  sale  prepared  to  pay  the  rent  due.  Two  of*  the 
agents  happening  to  be  out  of  the  way  at  the  time  the  lot  was  about  to  be 
called  up,  the  third  agent  without  informing  the  collector  or  zamindar's  agent 
of  their  intention  to  pay  or  giving  notice  to  the  other  agents,  purchased  the 
patni  :  Held  that  the  agents  act  was  one  of  bad  faith  and  that  the  4  annas 
shareholders  whom  he  represented,  could  not  in  equity  be  allowed  to  benefit 
by  adopting  the  fraud  ;  that  although  the  sale  was  valid  as  between  the 
collector,  the  zamindar  and  the  ^patiidar,  the  purchase  must  be  treated  as 
having  been  made  for  all  the  patnidars.  Koylash  v.  Kalee  Prosanno  lfj  W.  R., 
80.     Compare,  Durga  Singh  v.  Sheo  Prosad  I.  L.  R.,  16  Cal.  194. 

Indemnify  the  purchaser.— In  a  suit  to  set  aside  the  sale  of  a  patni 
tenure,  where  a  purchaser  is  made  a  co-defendant,  under  Sec.  K»Reg.  VIII  of 
1819  and  it  is  dScreed  that  the  purchaser  may  recover  the  purchase  money' 
from  the  zamindar  defendant  :  Held  that  the  purchaser  may  proceed  in  execu- 
tion without  a  fresh  suit : — If  the  purchase  money  is  in  deposit  in  the  collec- 
torate,  and  the  zemindar,  judgment-debtor  fail  to  assist  the  judgment-creditor 
in  recovering  his  dues,  he  is  liable  for  interest  on  the  entire  sum.  Preo  Lall 
v.  Gyan  Tarunginee  13  W.  R.  161 ;  where  a  sale  was  set  aside  and  the  lower 
appellate  court  refused  to  make  an  order  for  refund  of  the  purchase  money, 
the  High  Court  in  special  appeal  and  with  reference  to  Sec.  14  el.  1  of  Reg. 
VIII  of  1819,  declared  the  purchaser  entitled  to  a  refund  with  mterest. 
Mobareck  Ali  ^.  Ameei*  Ali  21  W.  R.  252.  Whe*e  a  zamindar  sells  a  patni 
tenure  for  arfear  of  rent,  and  the  sale  is  afterwards  set  aside,  the  purchaser 
can  under  Re£.  VIII  of  1819,  require  the  court  to  compel  the  zamindar  to 
indemnify  him  on  account  of  all  payments  of  rent,  which  he  may  have  made  ; 
and  if  hfl  does  not  do  so,  he  cannot  set  up  his  loss,  in  answer  to  a  liability 
which  he  has  incurred.  Tara  (Jhand  v,  Nafar  Ali  1  C.  W.  N.  36,  Bykunt 
v.  Maharaja  17  W.  R.  447.  The  decree  of  a  court  reversing  a  patni  sale, 
should  make  allusion  to  the  return  of  the  purchase  money,  and  decide 
whether  the  purchaser  is  entitled  to  further  damages  and  costs  from  the 
zamindar  who  had  caused  the  sale.     Abdoollah  v.  Omed  Ali  6  W.  R.  321. 

When  a  patni  sale  is  set  aside,  the  auction  purchaser  is  entitled  to  get 
back  the  purchase-money  with  interest.  Bejoy  Charan  v.  Amrita  Lall 
I.  L.  R.  27  Cal.  308. 

20 
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Sale  in  separate  lotes.  There  is  nothing  in  Reg  VIII  of  1819  which 
will  alfy?w  a  patni  to  be  sold  in  separate  lots,  even  though  the  whole  patni  be 
sold  by  separate  lots  on  the  same  day.  Coivell  v.  Mohadeb  17  W.  R.  182.  A 
portion  of  a  patni  tenure  cannot  be  sold  under  the  provisions  6i  Reg,  VIII  of 
1819  ;  and  if  an  auction  purchaser  acquires  any  of  the  rights  of  the  patnidar 
he,  is  bound  by  the  acts  of  the  latter  as  regards  the  grant  of  leases.  Mohadeb 
v.  Cowell  15  W.  RM45.  Where  an  individual  holds  a  patni  by  payment  of 
rent  in  equal  shares  to  two  owners  of  the  zamindari,  the  division  is*  the  joint 
'  act  of  the  patnidar  and  the  zamindar  and  is,  as  if  'oajh  of  the  zamindars  had 
granted  to  the  same  person  his  share  in  patni.  Monmotho  v.  Glascott  20  W. 
R.,  275. 

One  of  several  grantors  of  a  patni  pottah  cannot  get  rid  of  the  patnK  as  to 
a  share  in  the  patni,  by  a  suit,  as  ijaradar  of  that  share,  for  rent  against  the 
ryots.  The  patni  must  be  upheld  until  set  aside  by  a  regular  suit.  Raj 
Chunder  v.  Unnoda  17  W.  R.  221. 

15.     First. — So  soon  as  the  entire  amount  of  the 

m  purchase     money   shall   have   been 

to^«roehrerPOBSeSSi°n     P^  "»  by  the  purchaser,  ,at  any  sale 

made  under    this     Regulation,   such 

purchaser  shall  receive  from    the   officers  conducting 

the  sale,  a  certificate  of  such  payment. 

The  purchaser  shall  then  proceed  with  the  certifi- 
cate in  question  to  procure  a  transfer  of  his  name  in 
the  cutcherry  of  the  zamindar,  and  upon  furnishing 
security,  if  required,  to  the  extent  of  half  the  jama 
or  annual  rent,  he  shall  receive  the  usual  amuldustuk, 
or  older  for  possession,  together  with  the  notice  to 
the  raiyats  and  others  to  attend  and  •  pay  their  rents 
henceforward  to  him. 

The  zamindar  shall  also  be  bound  to  furnish  access 
to  any  papers  connected  with  the  tenure  purchased, 
that  may  be  forthcoming  in  his  cutcherry,  and  should 
he  in  any  manner  delay  the  transfer  in  his  office,  or 
refuse  to  give  the  orders  for  possession,  notwithstand- 
ing that  good  and  substantial  security  shall  have  been 
furnished,  or  tendered,  on  requisition,   the  new  pur- 
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chaser  shall  be  entitled  to  apply  direct  to  the  court, 
and  he  shall  receive  the  orders  for  possession,* and 
shall  be  p%ut  in  possession  of  the  lands  by  means  of 
the  nazir,  in  the  same  manner  as  possession  is,  obtain- 
ed  under  a  decree  of  court :  provided  however  that  if 
•  the*    delay     be  on    account  of  the 

zamindar's  contesting  the  sufficiency 
of  the  security  tendered,  the  rule  contained  in  Section 
6,  o£  this  Regulation  shall  be  observed. 

Second. — When    the  new  purchaser    shall  proceed 

to  take  possession  of  the  lands  of  his 

Procedure  in  case  of     purchase,  if  the  late  incumbent,  him- 

opposition.  A 

self,  or  the  holders  of  tenures  or 
assignments  derived  from  the  late  incumbent*  and 
intermediate  between  him  and  the  actual  cultivators, 
shall  atteYript  to  offer  opposition,  or  to  interfere  writh 
the  collections  of  the  new  purchaser,  from  the  lands* 
composing  his  purchase,  the  latter  shall  be  at  liberty 
to  apply  immediately  to  the  civil  court,  for  the  aid 
of  the  public  officers  in  obtaining  possession  of  his 
rights. 

A  proclamation  shall  then  issue  under  the  seal  of 
the  command  signature  of  the  judge,  declaring,  that 
the  new*  incumbent  having,  by  purchase  at  a  sale*  for 
arrears*  of  rent  due  to  the  zamindar,  acquired  the 
entire*  rights  and  privileges  attaching  to  the  tenure 
of  the  late  talukdar,  in  the  state  in  which  it  was 
originally  derived  by  him  from  the  zamindar,  he  alone 
will  be  recognised  as  entitled  to  make  the  zamindari 
collections  in  the  mofussil,  and  no  payments  made  to 
any  other  individual  will  on  any  account  be  credited  to 
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the  raiyats  or  others  in  any  suit,  for  rent,  or  on  any  other 
occasion  whatever,  when  the  same  may  be  pleaded. 

Third. — Should  the  late  incumbent,  or  his  late 
under-tenants,  continue  to  oppose 
^Sfc^tSu*  *e  entry  of  the  new  purchaser, 
notwithstanding  the  issuing  of  such 
a  proclamation,  or  should  there  be  reason  to  appre- 
hend a  breach  of  the  peace  on  the  part  of  any  one, 
the  aid  of  the  police  officers,  and  of  all  other  public 
officers,  who  may  be  at  hand,  and  capable  of  affording 
assistance,  shall  be  given  to  the  new  purchaser,  on  his 
presenting  a  written  application  for  the  same  ;  and  in 
the  event  of  any  affray  or  breach  of  the  peace  occur- 
ring, the  entire  responsibility "sh&ll  rest  with  the  party 
opposing  the  lawful  attempt  of  the  purchaser  to 
assume  his  rights.  .  , 

rThe  purchaser  of  a  patni  taluk  sold  for  arrears  of  rent,  ./as  refused  regis- 
tration as  he  had  not  tendered  the  full  amount  of  security  required  by  the 
zamindar.  The  Collector,  therefore,  withdrew  his  previous  orders  for  delivery 
of  possession,  until  sufficient  security  was  given.  His  appeal  to  the  Com- 
missioner was  rejected  as  the  Commissioner  had  no  jurisdiction  in  the  matter. 
The  Board  held  that  section  11  of  Act  VIII  (B.  C.)  of  1865,  refers  to  sales 
of  under  tenures  held  in  satisfaction  of  decrees  for  arrears  of  rent,  but  when 
a  patni  tenure  has  been  summarily  sold  under  Regulation  VIII  of  1819,  and 
the  security  tendered  by  the  purchaser  is  rejected  by  the  zamindar,  the  pur- 
chaser's remedy  is  by-  application  to  the  Civil  Court  .under  section  6  of  this 
Regulation  and,  that  the  delivery  of  possession  is  regulated  by  thj  first  clause 
of  this  section. — (Board's  Miscellaneous  Proceedings  of  12th  January  1889,  No. 
15,  Collection  8,  File  428  of  1888.)     Sale  Law  Manual  81. 

16.  [Repealed  by   Section   2,    Act    VIII  (3.  C.) 
of  1865.] 

17.  First — The  following  rules  have   been  enact- 
Disposai  of  proceeds     ed  for  the  disposal    of  the   proceeds 

of  any  sale  made  under  the  rules   of 
this  Regulation, 
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Second. — One  per   cent,    shall    first   be    deducted 

from  the  net  proceeds  realised,    and 

carried  to  the'account     shall  be  carried    to    the    account    of 

of  Government.  ,—     *  n  ,  n 

Government,    tor    the    purpose  ,  of 
meeting    the    expense    of   any    extra     establishments 
whicli  it  .may  be  necessary  to   maintain,    for    carrying* 
into  effect  the  provisions  of  this  Regulation. 

llxlrd. — The  balance  on  account  of  which  the    sale 
\  may  have  been  made,  shall   next    be 

Zamindir's      balance  ,  ,    .       n   ,.     .      .    .  .. 

and  expenses    to    be     made  good  in  lull  (with  interest  and 

next  made  good.  ii      i  •  i    •        i  ,  i 

all  charges  incurred  in  bringing  the 
taluk  to  sale)  to  the  zamindar  or  other  person  to 
whom  the  same  may  be  due  :  provided,  however,  that-* 
no  former  balances,  tyeyend  those'of  the  current  year 
(or  of  that  immediately  expired,  if  the  sale  be  at*  the 
commencement  of  the  following  year),  shall  be  includ- 
ed in  the  demand  to  be  thus  satisfied. 

Such  antecedent  balances,  if  the  zamindar  shall 
have  omitted  to  avail  himself  of  the  process  within 
his  reach,  for  having  them  satisfied  at  the  time,  will 
have  become  in  fact  mere  personal  debts  of  the  indivi- 
dual talukdar,  and  must  be  recovered  in  the  same  way 
as  other  debts  by  a  regular  suit  in  the  court.      *  * 

Fourtji. — Amy  excess  that  ma^r  renfain    after  satis- 
fying the  demand   of  the    zamindar, 

Disposal  of  remainder.       . 

•  in  the  manner  above  described,  shall 

be  forthwith  sent  by  the  officer  conducting  the  sale 
to  the  treasury  of  the  collector  or  assistant  collector 
of  the  district,  to  be  there  held  in  deposit  to  answer 
the  claims  of  the  talukdars  of  the  second  decree,  or  of 
others  who,  by  assignment  of  the  defaulter,  may  be 
at  the  time  in  possession  of  a  valuable  interest  on  the 
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land  composing  the  taluk  sold,  or  on  any  part  of  it. 
Fifth. — It  shall  be  competent  to  any  one   conceiv- 
ing himself  to  possess  such  an  inter- 
pSedceuteToTttefprice     est>  to  bring   forward   his    claim    to 

$$SL&r*  "  the  Price  he  may  have  Paicl  for  the 

same,  or  for  a  jiist  compensation  for 
the  loss  sustained  by  him  in  consequence  of  the  sale 
by  instituting  a  regular  suit  at  any  time  within  two 
months  from  the  date  of  sale. 

If  the  court  shall  on  investigation  consider  the 
plaintiff's  claim  to  be  an  equitable  one,  the  court  will 
award  to  the  claimant  either  the  price  he  may  have 
•  originally  paid,  or  the  value  of  the  interest  at  the  time 
of  sale,  or  any  other  amount  that  may  be  deemed  just 
and  equitable  under  all  the  circumstances. 

If  there  be  more  claimants  than  one,  payment 
shall  not  be  made  from  the  deposit,  until,  the  whole 
of  the  claims  be  settled  ;  and  in  case  the  value  assess- 
ed upon  the  whole  should  exceed  the  amount  in  de- 
posit, such  amount  shall  be  divided  proportionately, 
and  the  remainder  stand  as  a  personal  debt  against 
the  defaulter,  to  be  realised  from  him  by  the  usual 
process  for  the  execution  of  decree. 

Sixth. — Provided,  however,  that  rio  talukdar  of 
the  second  degree,  or   other   posses- 

nder-tenanJ'beSifm*  SOr  °^  ai1  assigned  interest  Upon  the 
self  in  arrear  at  the  Jan(J  Qf  tne  tenure  Sold,  who'  may 
time  of  sale.  J 

be  holding  under  a  stipulation  for 
the  payment  of  an  annual  amount  in  the  way  of  rent, 
shall  be  entitled  to  recover  compensation  for  the  loss 
of  such  tenure  or  assignment  upon  its  becoming  can- 
celled  by   sale    of  the  superior    taluk,    except   after 
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exhibiting  proof  that  the  whole  amount  of  the  rent 
demandable  from  himself,  has  been  paid  or  lodgeS  for 
the  purpose,  prior  to  the  date  of  sale. 

Seventh. — Should   no   claims    upon  the  purchase- 
money  of  a  taluk  sold  as   above,    be 

When ,  defaulter     to  J  ' 

receive    excels     un-     brought   forward      by    any    under-  * 

claimed.  .  *       °  .  .       . 

tenants  or  assignees,  'within  .'the 
period  of  two  months  from  the  date  of  sale,  or  should 
the  "amount  claimed  by  those  who  may  have  sued  not 
equal  the  entire  deposit,  the  defaulter  whose  tenure 
may  have  been  sold  shall  be  at  liberty  to  petition  the 
court  for  the  amount  so  held  in  deposit,  or  for  the 
excess  thereof,  as  the  case  may  be,  and  he  shall  • 
receive  a  "certificate  *  uilder  the  seal  of  the  court,  of 
there  being  no  claims  to  afford  ground  of  detention 
for  the  whole  or  any  part  of  the  deposit ;  and  upon 
exhibiting  such  certificate  to  the  Collector,  the  amount, 
set  free  thereby  shall  be  paid  to  his  receipt. 

In  the  same  manner  upon  executing  a  decree 
passed  in  favour  of  any  under-tenants  or  assignees, 
they  shall  receive  certificates  under  the  seal  of  the 
court,  declaring  the  amount  adjudged  to  them  out  of 
the  deposit,  and  upon  exhibiting  these  certificates,* 
the  amount  shall  be  paid  severally  to  their  receipts  by 
the  Collector. 

Eighth. — It  shall  be  competent  to  any  party  inter- 
ested in  a  deposit,  to  withdraw  the 
J£L53£*S£  whole  or  any  part  thereof,  on  subs- 
S'indtposft:3  f°r  tituting  Government  securities, 
bearing  interest,  in  lieu  of  the 
money  so  held  in  deposit :  such  securities  to  be  taken 
at  the  rate  of  discount  or  premium  of  the  day, 
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"  Disposal  of  the  proceeds.—"  The  distribution  of  surplus  pro- 
ceeds oil  a  sale  under  the  Regulation  is  dealt  with  in  Section  17.  The  Govern- 
ment is  entitled  to  one  per  cent  upon  the  net  proceeds  realized  by  the  sale. 
Next  the  zamindar  gets  the  amount  due  to  him  with  costs  incurred  by  him  in 
bringing  the  patni  to  sale.  The  remainder  is  in  the  first  instance  kept  in  de- 
posit in  the  collectorate  to  answer  the  claim  of  the  subordinate  tenure-holders. 
If  a  subordinate  teuure -holder  has  paid  the  rent  due  by  him  to  the  patnidar, 

<  he  ic  entitled  to  bring  a  suit  for  compensatiotx  against  the  patnidar  for  his 
loss  on  account  of  the  patni  sale  ;  and  a  decree  may  be  passed  in  his  favour  for 
compensation  which  should  be  directed  to  be  paid  out  of  the  surplus  sale 
proceeds.  But  if  any  part  of  the  amount  due  by  £he  patnidar  as  rent  has 
remained  unpaid,  he  is  not  entitled  to  bring  a  suit  for  damages  and  Jias  no 
claim  to  compensation.  Ram  Kissen  S.  D.  A.  1845  p.  155  ;  Fakeer  v.  Hills 
7  Sel.  Rep.  154  ;  Issan  v.  Taraun  Sel.  84  ;  Surnomoyee  v.  Land  Mortgage 
Bank  I.  L.  R.,  7  Cal.  173).  The  principle  seems  to  be  that  negligence  on  the 
part  of  a  darpatnidar  in  not  fully  paying"  "  the  amount  due  by  him,  may 
have  contributed  to  the  non-payment  by  the  patnidar  of  the   amount   due   by 

*iim  to  the  zamindar,  Any  express  contract  between  a  patnidar  and  darpatni- 
dar, as  to  the  division  of  the  surplus  sale  proceeds,  has  always  to  be  taken 
into  consideration.  Any  suit  under  the  Regulation  by  the  darpatnidar, 
claiming  a  part  of  the  surplus  sale  proceeds,  must  be  brought  within  two 
months  from  the  date  of  the  sale,  otherwise  the  defaulter  may  claim  to  have 
the  money  paid  out  to  him."  "  This  rule  of  limitation  does  not  apply  where 
there  is  a  special  contract  between  the  patnidar  and  darpatnidar.  Judoo 
v.  Naho  3  W.  R.  2."     Mitra's  Land  Law  of  Bengal  pp.  157,  158. 

A  mortgagee  of  a  patni  taluk  has  a  charge  on  the  surplus  sale  proceeds. 
Goshto  Behary  v.  Shib  Nath  I.  L.  R.  20  Cal.  241. 

A  party  who  brings  a  regular  suit  within  2  months  from  the  date  of  sale 
has  a  right  in  the  surplus  sale  proceeds.  Surnomoyee  v.  Land  Mortgage 
Bank  I.  L.  R.  7  Cal.  173,  sc,  8  C.  L.  R.,  341.  In  this  case,  the  plaintiff  having 
obtained  a  decree  upon  a  mortgage  of  a  patni  tenure,  the  tenure  was,  on  the 
default  of  the  patnidar,,  sold  fqr  arrears  of  rent,  and  thej3urplus  sale 'proceeds, 
after  satisfying  the  superior  landlord's  claim,  were  at  once  attacne.d  in  execu- 
tion of  the  decree.  Within  two  months  however  of  the  sale,  but  subsequently 
to  the  attachment,  the  darpatnidar  whose  tenure  had  been  desWyad  under 
cl.  5  sec.  17  Reg  VIII  of  1819,  sued  the  patnidar  for  compensation  for  the  loss 
and  obtained  a  decree  which  was  directed  to  be  paid  out  of  the  sale  proceeds. 
The  amount  of  decree  having  been  paid  as  directed,  the  plaintiff  filed  the 
suit  to  recover  the  amount  so  paid,  on  the  ground,  that  as  his  attachment  was 
prior  to  the  suit  of  the  darpatnidar,  he  was  entitled  to  the  whole  of  the  sale 
proceeds  which  did  not  cover  his  decree  to  the  exclusion  of  the  darpatnidar  : 
Held  that  as  a  claim  to  the  surplus  sale  proceeds,  could  only  be  put  forward 
by  a  regular  suit  under  cl  5  Sec.  17  Reg  VIII  of  1819,  the  attachment  of  the 
plaintiff   was   not    sufficient    and    the    plaintiff  was  therefore  not  entitled  to 
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succeed.  The  surplus  proceeds  of  sale  made  for  default  of  payment  of  patni 
rent,  though  under  attachment  by  a  civil  court  in  the  hands  of  the  Collector, 
continues  to  be  property  of  the  patnidar  until  ordered  to  be  paid  away  by  an 
order  from  such  court.     Suefoollah  v.  Luchmipat  13  W.  R.  58. 

Clause  5. — The  defendant,  after  purchasing  a  patni  taluk  at  an  auction 
sale  for  arrears  of  rent  under  Reg.  VIII  of  1819,granted  a  darpatm  lease  to  the 
plaintiffs  (the  former  darpatnidars)  and  received  a  bonus*  of  Rs.  1199.  The 
sale  being  (£ve  years  afte#wards)  set  aside,  held  that  the  plaintiff ,  was  „ 
entitled  to  a  refund  of  the  fconus,  although  they  had  not  been  dispossessed, 
but  had  reverted  to  their  former  position  as  darpatni  under  the  forme?  patni- 
dar Tara  Chand  v.  Bam  Gobind  I.  L.  R.  4  Cal.  778. 

Clause  6. — A  sepatnidar  is  not  entitled  to  a  share  of  the  proceeds 
of  a  sale  of  a  patni  for  arrears  of  rent  under  Reg.  VIII  of  1819.  Mati  Lall 
v.  Bisheshwar  3  C.  W.  N.  60. 

The  holder  of  a  Ghahar  Patni  or  other  subordinate  tenure,  whose  tenure 
has  been  brought  to  an  end  by  the  sale  for  arrears  of  rent  of  a  superior  tenure 
on  which  his  own  was  dependent,  is  upon  such  sale  being  set  aside,  remitted 
to  his  previous  position  and  is  entitled  to  recover  possession  of  the  land* 
included  in  his^  Ghahar  Patn^  from  the  purcAaser  or  any  I  assignee  of  the 
purchaser  at  such  sale,     Sri  Naraen  v.  Smith  I.  L.  R.  4  Cal.  807.    • 

Miscellaneous  case^  under  the   Patni  Law  (Contribution). 

The  purchaser  of  a  patni  sold  in  execution  of  a  decree  cannot  recover  from 
the  original  patnidar,  the  sum  which  he  had  to  deposit  a  Sew  days  after 
his  purchase  in  Srder  to  stay  a  sale  by  the  zamindar  under  Reg.  VIII  6*f 
1819  Khoda  Bux  v.  Digamber  W.  R.  (1864)  207  ;  Obhoy  v.  Nilambur  W.  R., 
(1864)73.  Plaintiff  whose  Ghahar  patni  had  been  avoided  along  with  the 
intermediate  tenures  b_y  the  sale  of  the  patni  under  Reg.  VIII  of  1819, 
in  order  not  to  lose  possession  of  the  land,  took  an  entirely  new  darpartni 
from  the  purchaser  at  such  sale  of  the  patni.  Thereupon  the  Land  Mort- 
gage Bank,  in  execution  of  a  mortgage  decree,  which  it  held  against  him, 
sold  this  darpatni  and  the  defendant  became  the  purchaser.  Subsequently 
the  sale  of  the  patni  having  been  set  aside,  the  patni,  the  intermediate 
tenure  and  ^he  plaintiffs  Chahar  Patni  came*into  force,  and  the  plaintiff 
brought  a  tfait  against  the  defendant  to  recover  possession  as  Ghahar  Patnidar. 
The  defendant  contended  that  before  the  plaintiff  could  recover  possession 
he  must  refund  the  amount  of  the  purchase  money  paid  by  the  defendant  at 
the  exerjution  sale  of  the  darpatni,  which  had  gone  in  part  satisfaction  of 
plaintiff's  mortgage  debt  :  Held  that  the  plaintiff  was  absolutely  entitled  to 
possession,  the  payment  by  the  defendant  being  a  mere  voluntary  payment, 
which  plaintiff  was  in  no  way  bound  to  recognise  (Bam  Tahal  v.  Bisheshwar 
L,  R.  2  I.  A.  143,  23  W.  R.  305,  15  B.  L.  R.  208  quoted)  Srinarain  v.  Patrick 
Smith  4  C.  L.  R.  148.  S.  C.  I.  L.  R.  4  Cal.,  80. 

A  darpatnidar  paying  money  as  rent  to  save  the  patni  from  sale  is  en- 
titled to  a  refund    though  his  name  has  not  been  registered   in  the  office  of 

21 
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the  superior  landlord,  Khetter  v.  Lukhy  Narain  15  W.  R.  125.  The  plain- 
tiffs  believing  themselves  to  be  the  owners  of  a  share  of  a  patni  taluk  paid  the 
rent  in  repect  of  that  share  to  the  zamindar.  It  was  subsequently  found  in 
a  suit  that  that  share  belonged  to  the  defendants.  The  defendants  having 
taken  advantage  of  that  payment,  were  held  liable  to  repay  to  the  plaintiff. 
Nobinlcrishna  v.  Mon  Mohun.  I.  L.  R.  7  Cal.  573.  . 

No  suit  for  contribution  between  co- parceners  n  a  revenue  paying  estate  or 

(lfor   contribution   between   coparceners  in  a  jumn,a  will  lie  in  the,  Small  Cause 

Court.     Nobin  v.  Ram  Koomar.     I.  L.  R.  7   Cal.  G95.     A  mortgagee  paying 

rent  of  a  patni  taluk  is  entitled  to  contribution.     Mohesh  v.    Pramnna  I.  L. 

R.  4  Cal.  539. 

The  plaintiff  and  the  defendants  were  co-owners  of  a  certain  taluk.  The 
zamindar  brought  a  suit  for  arrears  of  rent  of  the  taluk  against  the  defen- 
dants, obtained  a  decree  and  in  execution  of  that  decree  sold  the  tenure.  The 
proceeds  of  the  sale,  after  satisfying  the  zamindars'  decree,  were  taken  by 
the  defendant  and  the  plaintiff  instituted  a  suit  to  recover  an  eight  annas 
share  thereof  :  Held  that  the  plaintiff  was  entitled  to  recover  ;  and  held 
•further  that  such  a  suit  was  not  cognisable  by  the  Small  Cause  Court,  Ram 
Kumar  v.  Ram  Comal  I.  L.  R.  10  Cal.  388.*      ?  J 

A,  in  Qonsideration  of  Rs.  200  granted  to  B  a  patni  lease  of  land,  which 
it  was  held  on  the  evidence  he  must  have  known  not  to  be  his  mal  land,  but 
the  lakheraj  land  of  a  third  party,  who  in  a  suit  against  A  and  B,  successfully 
asserted  his  title.  The  High  Court  decided  that  A  was  liable  to  refund  to 
B,  the  consideration  money,  the  amount  of  rent  received  by  him  and  the 
law  expenses  incurred  by  B  as  a  party  to  the  suit  by  the  lakhrajdar  and 
notwithstanding  there  was  no  covenant  for  such  refund  in  the  patni  lease. 
Raja  Nilmoni  v.  Gordon  9  W.  R,  371.  The  defendant  mortgaged  a  patni  to 
plaintiff  who  obtained  a  consent  decree  which  provided  that  if  a  particular 
sum  was  not  paid  within  a  certain  time  allowed  by  the  decree,  the  defendants 
were  to  be  held  liable  to  pay  a  much  larger  sum.  The  smaller  sum  not  having 
been  paid  within  the  time  allowed,  the  decree  was  executed  and  the  Subor- 
dinate Judge  held  on  the  31st  August  1892  that  the  plaintiff  had  been  guilty 
of  misconduct  and  thu,t  the  decree  had  been  satisfied.  <  Plaintiff  appealed  to 
the  High  Court  and  the  appeal  was  dismissed.  On  the  13th  of  May  1892, 
the  plaintiff  had  paid  a  sum  of  money  to  prevent  the  sale  by  the  superior 
landlord  of  the  patni  interest  which  was  included  in  his  mortgage.  In  a 
suit  to  recover  the  money  from  the  defendants  the  latter  raised  an  cbjection 
that  the  plaintiff  was  not  interested  in  the  payment  of  the  money,  and  as 
such  could  not  recover.  Held  that  the  plaintiff  was  interested  within  the 
meaning  of  Sec.  69  of  the  Contract  Act  and  that  having  regard  to  the  facts 
of  the  case,  he  could  recover  that  sum  notwithstanding  it  had  since,  been 
found  by  the  Court  that  the  mortgage  debt  had  been  satisfied  before  the  date 
of  the  payment  by  the  plaintiff.  Dakhina  Mohnn  v.  Saroda  Mohun  I.  L.  R. 
21  Cal  142  followed.)  Bindu  Basini  v.  Harendra  Loll  2  C.  W.  N.  150,  S.  C. 
I.  L.  R.  25  Cal.  305. 
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All  the  co-owners  of  a  taluk  are  jointly  liable  for  the  rent  during 
the  period  over  which  their  ownership  extends  and  although  the  landlord 
sues  only  the  recorded  tenants  for  rent,  this  would  not  relieve  the 
unrecorded  tenants  from  the  equitable  liability  of  paying  their  share  of 
the  rent  to  those  of  the  recorded  tenants  who  are  obliged  to  pay  the 
whole,  Oobinda  v.  Basanta  Kumar  3  C.  W.  N.  384.  *  •  9 

A  purchaser  of  a  patni  paying  money  to  save  it  from  being  sold  in  execu- 
tion or"* a  $ecree  for  arroars  of  rent  which  accrued  before  the  date  qf  his 
purchase,  is  not  entitled  to»recover  the  amount  from  the  former  patnidar. 
Rent  is  always  a  first  charge,  and  the  purchaser  takes  the  patni  subject  to  the 
liability  to  pay  the  arrears  of  rent.  Maharani  v.  Harendra  1  C.  W.  N.  858  ; 
Peaty  Mohun  v.  Sreeram  Chunder  6  C.  W.  N.  694  ;  Manindra  Ghunder  v. 
Jawahir  Kumari  I.  L.  R.  32  Cal.  643,  Sc,  9  C.  W.  N.  670. 

When  a  patni  sold  for  arrears  of  rent  is  purchased  by  one  of  the  co-patni- 
dars,  defaulters,  the  sale  is  not  absolutely  void,  but  only  voidable  and  the 
property  would  remain  in  the  purchaser  until  the  sale  is  avoided.  A  suit 
therefore  brought  after  such  avoidance,  by  the  purchaser  for  contribution  for 
arrears  of  rent  paid  by  him  whilst  in  possession  against  his  co-patnidars  would, 
not  bo  barred  if  brought  within  three  years  from  the  date  of  avoidance  ;  time 
begin  to  run  from  such  date  and  not  from  the  date  of  payment  Art  §1  applies. 
Matungini  v.  Prasannamoye,  2  C.  L.  J.  45  n.  S.  C.  3  C.  L.  J.  93. 

Effect  of  partition  of  the  zamindari  on  a  patni.— The  plaintiffs 
were  co-sharers  in  a  certain  estate,  T  being  another  co-sharar.  In  1818,  a 
private  partitioi?  took  place  between  the  co-sharers,  in  the  course  of  which 
certain  specific  lands  was  allotted  to  T  in  severalty,  the  rent  remaining  un- 
divided. T  granted  a  patni  lease  of  her  share  to  third  parties,  who  was 
thenceforth  in  possession  ;  and  subsquently  there  was  a  partition  of  the  whole 
estate  under  Bengal  Act  VIII  of  1876,  in  the  course  of  which,  the  specific 
lands  allotted  to  T  in  the  private  partition,  was  allotted  to  the  plaintiffs,  who 
brought  against  the  tenants  of  the  land,  suits  for  rent,  to  which  they  made, 
the  patnidar,  defendants  :  Held  that  assuming  that  the  patnidars  were  not 
parties  to  the  partition  proceedings  by  the  collector,  they  were  entitled  to 
retain  possession  of  tie  land  allotted  to  their  lcfcsor  T  i»  private  partition,  by 
which  partition,  the  plaintiff  was  bound,  notwithstanding  the  subsequent 
partition  by  the  collector.  Sections  128  of  Bengal  Act  VIII  of  1876  does  not 
apply  to  a  case  in  which  there  has  been  a  prior  private  partition  ;  the  estate 
in  such.«ase  not  being  "  held  in  common  tenancy"  within  the  meaning  of  the 
section.  Rhidoy  v.  Mohubutunessa  I.  L.  R.,  20  Cal.  285.  See  Amadulla  v. 
Asrufeneuna  13  W.  R.  447,  Abhoy  v.  Hart  Nath  1.  L.  R.,  8  Cal.  72,  Jag- 
gahwar  v.  Bisheshwar  12  C.  L.  R.  281,  Baij  Nath  v.  Bamdeen  L.  R.  1.  A. 
106,  Sc.  21  W.R.  233.  So  in  the  case  of  Niran  Sing  v.  Jagdeo  Sing,  4  B.L.R., 
App.  97,  it  was  held  that  upon  a  partition  of  a  joint  property,  a  co-parcener 
is  bound  by  the  incumbrance  created  by  another  co-parcener,  in  respect  of  a 
portion  of  the  property,  if  such  portion  be  allotted   to   him    upon   a  partition 
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between  the  co-percener.     But  see  Sharat  v.  Hargobind  I.  L,  R.,  4vCal.    510, 

Hem  (thunder  v.  Thakomonil.  L.  R.,    20    Cal.,    533,    Joysankhri    v.    Bhveat 

Chunder  I.  L.  R.,  26  Cal.  434  (439),  Jogendra  v.  Fulhimari  I.  L.  R.  27  Cal.  77. 

Partition  between  co-sharer  and  zamindar.—  A  shareholder  of 

of  a  patni  taluk  cau  claim  and  enforce  a  partition  of  such  patni  taluk  as 
against  her  co-sharer  but  such  partition  would  not  affect  the  liabilities  of  the 
parties  under  their 'contract  with  the  zamindar.     Shama   Sundari  v.   Jardine 

c  Skinner  3  B.  L.  R.,  120  App.  In  the  case  of  Muhrjid  Lall  v.  Leharaux,  I.L.R., 
20  Cal.  372,  it  was  held  that  a  subordinate  lease*  holder  had  no  right  of 
partition  against  his  superior  landlord,  as  that  right  depended  on  the  question 
of  unity  of  title  consequently  a  patni dar  of  a  particular  share  of  an  estate 
was  thought  to  be  not  entitled  to  bring  a  suit  for  partition  against  the  Lolder 
of  the  remaining  share  of  the  zamindary.  This  view  however  was  dissented 
from  by  a  Full  Bench,  and  it  was  held  that  the  mere  fact  of  the  parties 
owning  interests,  which  were  not  co-ordinate  in  degree,  ought  not  to  be  a  bar 
to  a  partition.  Hemadri  v.  JRaja  Ramanikant  I.  L.  R.  24  Cal.  375  F.  B.  Sc. 
1  C.  W.  N.  406. 

*  Mineral  rights.— For  sometime  the  question  whether  the  rights  to  the 
minerals  in  the  permanently  settled  districts  of  Bengal  formed  the  subject 
matter  otsome  controversy.  The  Honourable  the  Secretary  of  State  for 
India,'  by  his  despatch  No.  35  (Revenue)  dated  India  Office  London,  the  25th 
March  1880,  renounced  the  right,  if  any,  of  the  crown  in  favour  of  the  zamin- 
dars.  In  comvng  to  that  resolution  His  Lordship  observed  as  follows  :  "I  am 
disposed  to  think  that  even  if  the  legal  right  to  the  minerals  in  permanently 
settled  estates  could  be  established,  it  would  not  be  desirable  to  enforce  it. 
I  agree  with  you  that  the  indirect  advantage  resulting  from  making  available 
the  mineral  resources  of  India  are  likely  to  be  more  valuable  to  the  State  than 
any  direct  returns,  and  I  therefore  consider  that  it  would  not  be  desirable  to 
enforce  the  right  of  the  State,  supposing  that  such  right  can  be  established  to 
mines  in  the  permanently  settled  estates." 

The  further  question  on  the  subject  relates  to  the  respective  rights  of  the 
zamindars  and  their  subordinate  tenure  holders.  In  a  recent  case  {Sriram 
Ghakrabarte  v.  Kumav  Hari  Naraen  Sinha  3  C.  L.  J.  59)  it  has  been  held  that 
the  holder  of  a  permanent  tenure  possesses  all  the  underground  rights  includ- 
ing mineral  rights  unless  there  is  an  express  reservation  to  the 
contrary.  It  has  further  been  held  that  the  holder  of  a  permanent  tenure 
with  heritable  and  transferable  rights  possesses  all  kinds  of  rights  attaching 
to  the  lands  from  the  centre  of  the  earth  to  the  sky,  unless  there  is  an  express 
reservation  restraining  the  enjoyment  of  any  specified  rights.  A  person 
having  only  a  life  interest  only  such  as  the  right  to  enjoy  a  mauzah  for  life 
on  account  of  maintenance  has  no  right  to  open  new  mines,  although  he  can 
work  existing  mines — Titaram  Mukerjee  v.  Cohen  1  C.  L.  J.  5"17.  (confirmed 
on  appeal  to  the  Privy  Council.  2  C.  L.  J.  408  S.  C.  9  C-  W.  N.  1073.) 
See  also    Sec  1Q8  (0)    of  tho    Transfer  of  Property  Act  and   Prince  Mahomed, 
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Baklyar  Shah  v.  Rani  Dhajamaui  2  0.  L.J.  20.  lathis  case  it  was  held 
that  during  the  continuance  of  the  life  estate,  the  reversioner  or  remainder 
man  is  not  himself  entitled  to  work  minerals.  But  in  a  subsequent  case 
(Kumar  Ramessur  Malta  v.  Ram  Nath  Bhattacharjie,  10  C.  W.  N.  17. 
S.  C.  3  C.  L.  J.  103)  it  has  been  held  that  when  the  surface  land  is  granted 
and  the  minerals  are  excepted  or  when  minerals  are  granted  antl  the  surfa.ce 
land  is  excepted,  such  powers  as  are  necessary  to  get  the  minerals  are 
granted  or  reserved  as  the  ca»e  may  be,  as  a  necessary  incident  of  the  grant  or, 
reservation.  •  • 

A  Prescriptive  right  to  get  the  minerals  out  of  the  subsoil  carfhot  be 
acquired  by  taking  out  some  coal  here  and  there  worth  very  little  Bagdu 
Magfii  v.  Rajv  Durga  Prosad  Singha.     9  C.  W*  N.  292. 

Chaukidari  Chakran  Land.  (Jurisdiction  of  collector  to  resume). 
When  the  plaintiff  sues  for  recovery  of  possession  of  land  on  the  allegation 
that  the  land  is  Chaukidari  Chakran  land  and  lies  within  his  zamindary  and 
the  collector  has  transferred  the  same  to  him,  he  is  bound  in  the  first  instance 
to  prove  so  much  of  his  case  as  has  been  denied  or  has  not  been  admitted  by 
the  defendant-  , 

It  being  found  that  the  land^  wis  not  Chaukidari  Chakran  land  and  did 
not  lie  within  the  Zamindary  of  the  plaintiff,  any  transfer  made  by  ^Collector 
in  his  favour  under  section  50  of  the  Act  (Act  VI  B.  C.  of  1870)7  is  not 
authorized  by  the  Statute  and  does  not  confer  any  title  on  him.  Raja 
Xarendra  v.*Jogi  Hart  2  C.  L.  J.  107,  S.  C,  9  C.  W.  N.  232  S..N. 

If  an  order  haS  been  improperly  obtained  from  Court,  for  instance,  without 
service  of  notice  of  the  proceedings  upon  the  party  sought  to  be  affected, 
the  Court  has  an  inherent  jurisdiction,  as  soon  as  it  is  apprised  of  the  fact, 
to  recall  the  order  on  the  ground  that  no  Court  will  tolerate  an  abuse  of  its 
process.  Under  Section  21  Regulation  VII  of  1822  which  is  made  applicable 
by  Sec.  60  of  Act  VI  B.  C,  of  1870  notice  of  the  proceedings  should  be  given 
and  the  commissioner  has  jurisdiction  to  set  aside  an  ex  parte  order  made 
without  service  of  notice  on  the  party  interested.  The  word  '  final '  in  Sec.  (51 
Act  VI  B.  C.  of  1870  means  that  there  could  be  no  interference  by  *an*  appel- 
late Court  an£  does  n»t  preclude  a  review  by  th»  Court  *vhich  made  the  order. 
An  order  made  by  the  Commissioner  without  notice  to  the  interested  party 
is  not  binding  upon  him  and  does  not  oust  the  jurisdiction  of  the  Civil  Court 
to  determine  the  question  of  title  to  the  property  affected  by  the  order. 

Semhie  :  An  order  regularly  made  under  Section  61  is  final  and  conclusive 
in  reference  only  to  the  appellate  jurisdiction  of  the  Superior  Revenue  autho- 
rities and  such  finality  does  not  affect  the  jurisdiction  of  the  Civil  Courts  to 
decide  the  question  of  title  to  the  property.  Hira  Loll  v.  Premamoyee  2 
C.  L.  J.  306.     S.  C.  9  C.  W.  N.  271  S.  N. 

The  law  provides  under  Sec.  60  of  the  Village  Chaukidari  Act  (VI  of 
1870  B.  C.)  that  the  officer  appointed  as  commissioner  shall  exercise  all  such 
and  the  same  powers  as  are  conferred  by  Regulation  VII  of   1882.     Under  the 
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provisions  of  that  Regulation  an  officer  appointed  to  make  an  enquiry  is 
entitled  to  depute  a  subordinate  officer  to  make  a  local  enquiry  to  ascertain 
the  facts  in  connection  therewith  in  order  to  enable  him  to  arrive  at  a 
decision. 

A  report  made  by  such  subordinate  officer  after  due  inquiry  and  approved 
and  accepted  by  the  commissioner  is  a  sufficient  compliance  with  provisions 
of  the  Act  and  indicates  that  the  commissioner  determined  that  the  lands 
set  put  in  the  report  with  the  boundaries  given  therein  were  the  Chaukidari 
Chakran  lands  in  the  village,  and  the  report  ana  «he  documents  on  which 
the  officer  relied  were  final  and  conclusive  under  Sec.  61  of  the  Act  Madhu 
Sudan  v,  Grish  Chunder  2  C.  L.  J.  302,  S.  C.  9  C.  W.  N.  124  S.  N. 

(Relative  right  of  Zamindar  and  Patnidar.)    Section  51  -of  the 

Village  Chaukidari  Act  (VI  of  1870  B.C.)  provides  as  follows  : — "  Such  order 
shall  operate  to  transfer  to  such  zamindar  the  land  therein  mentioned,  subject 
to  the  amount  of  assessment  therein  mentioned,  and  subject  to  all  contracts 
theretofore  made,  in  respect  of,  or  by  virtue  of,  which  any  person  other  than  the 
zamindar  may  have  any  right  to  any  land,  portion  of  his  estate  or  tenure, 
in  the  place  in  which  such  land  may  be  situate."  The  question  often  arises 
whether  on  the  transfer  of  resumed  Chaukidari  Chakran  lands  by  the 
Government  to  the  zamindar,  the  burden  of  proving  the  existence  of  any 
contract  lies  on  the  patnidar  under  him  or  whether  it  lies  on  the  zamindar  to 
show  that  such  lands  did  not  pass  with  the  putni.  The  rule  of  law  is  that 
"  unless  a  different  intention  is  expressed  or  necssarily  implied  a  transfer  of 
property  passes  forthwith  to  the  transferee  all  the  interest'  which  the  trans- 
feror is  then  capable  of  passing  in  the  property,  and  in  the  legal  incidents 
thereof."  Sec.  8  Transfer  of  property  Act.  This  "  states  at  once  a  principle 
as  well  as  a  rule  of  interpretation.  The  principle  being  that«the  unqualified 
conveyance  must  exhaust  the  interest  which  the  transferor  has  in  the  property 
for  that  is  the  policy  of  the  law  which  favours  transfers,  and  the  rule  of 
interpretation  being  "  "that  if  the  transferor  had  intended  he  would  have 
done  so,  in  the  absence  of  which  it  must  be  presumed  that  he  has  conveyed 
all  that  lie  could  in  the  property  and  the  legal  incident  which  were  annexed 
thereto  for  its  beneficial  enjoyjaent.  It  is  a  well-known*  rule  of  interpretation 
that  a  grant  should  be  continued  most  forcibly  against  the  grantor?  the  reason 
for  the  rule  being  that  the  principle  of  self  interest  will  make  men  sufficiently 
careful  not  to  prejudice  themselves  by  using  words  of  too  extensive  a  meaning 
and  which  affords  an  effective  security  against  fraud  ;  for  men  would  always 
affect  ambiguous  expression,  if  they  were  afterwards  at  liberty  to  put  their 
own  construction  on  them."  Gour's  Law  of  Transfer  in  British  India  p.  167 
In  the  absence  therefore  of  any  reservation  the  patnidar  becomes  entitled 
to  the  settlement  of  resumed  Chaukidari  Chakran  lands  from  the  zamindar. 
So  where  a  patnidar  sought  to  have  transferred  to  him  certain  Chaukidari 
Chakran  lands  which  the  Government  had  settled  with  the  zamindar  and 
where  it  was  found  that  the  lands  were  part  of  the  plaintiffs   patni   and  the 
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zamindar  had  sublet  the  same  to  a  tenant,  it  was  held  that  the  patnidar  was 
entitled  to  possession,  but  not  to  khas  possession  of  the  lands.  Hari  Narain 
v.  Mukund  Lall  4  C.  W.  N.  814. 

Certain  Chaukidari  Chakranjands  were  resumed  by  the  Government  and 
transferred  to  the  holders  of  the  zamindari  within  which  they  were  situated. 
Long  anterior  to  this  the  whole  of  the  zamindari,  excluding  certain  lands  m 
khas  possession  of  the  zamindar  had  been  granted  in  patfhi.  The  patnidar 
claimed  to  be  entitled  to  the  lfesumed  lands.  The  zamindar  and  the  lessee 
from  him  resisted  the  claim  on  the  ground  that  as  und$r  the  patni  lease, 
right  was  reserved  to  the  zamindar  to  appoint  Chaukidar  upon  a  vacancy 
arising  in  the  office,  the  zamindar  was  entitled  to  the  lands  upon  resumption. 
Held,*t|iat  the  fact  that  the  zamindar  was  entitled  to  make  an  appointment 
to  the  office  of  Chaukidar,  did  not  create  in  him  an  interest  in  the  land  held 
by  the  Chaukidars,  which  upon  resumption  and  transfer  to  the  zamindar 
would  pass  to  the  patnidar  from  whose  lease  they  had  not  been  excepted. 
Grish  Chunder  v.  Hem  Chunder  2  C.  L.  J.  21  n. 

When  Chaukidari  Chakran  lands,  after  resumption  and  transfer  to  the 
zamindars  have  been  sold  for  nonpayment  of  the  Government  assessment, 
the  zemindar  a$  also  the  padtnidar  is  entitled  to  share  in  the  surplus 
sale  proceeds  provided  the  Chakran  lands  are  included  in  the  patni 
grant.  The  determination  „of  this  question  does  not  depend  upon  the 
decision  of  the  question  of  the  right  of  the  patnidar  to  hold  the  Chakran 
land  upon  payment  of   additional  rent.     Hari  Das  v.    Nistarini  1  C.  L.  J. 

(Right  of  occupancy  in  Chaukidari  Chakran  land).  Where" 
a  zamindar  had  sublet  resumed  Chakran  lands  transferred  to  him  by  the 
Government,  and  where  the  patnidar  eventually  got  a  decree  against  the 
zamindar  for  pof&essionj.it  was  held  that  the  tenant  was  entitled  to  retain 
actual  possession  of  the  land.  Hari  Naraenv.  Mukend  Lall  4  C.W.N.  814, 
But  where  the  zamindar  with  the  full  knowledge  that  under  the  terms  of  the 
patni  lease.the  patnidar  is  entitled  to  all  resumed  lands,  mala  fide  accepts  rent 
from  the  old  chaukidars,  the  patnidar  is  entitled  to  obtain  possession  by  eject- 
ing the  chaukidars.  Upendra  Naraen  v.  Protab  Chunder  8  C.  W.  N.  320,  Sc. 
I.L.R.,31  Cal.,»703.  Chaukidari  Chakran  lands  wiere  resumed  under  Act  VI  of 
1870  become  ^amindar's  zerait  land,  and  it  can  be  dealt  with  by  him  as  mal  or 
zerait  at  his  option.  Jonah  AH  v.  Rakibaddin  9  C.W.N.  571  Sc.  1  C.L.J.  303. 
Consequently  a  tenant  taking  a  settlement  bona  fide  from  a  trespasser  of  such 
resumed  lands  does  not  become  an   occupancy  or  a  nonoccupancy  raiyat.  Ibid. 

A  raiyati  tenancy  was  created  under  a  chaukidar  in  Chaukidari  Chakran 
land  so  far  back  as  1846.  Held  that  having  regard  to  Sec.  6  of  Act  X  of  1859, 
as  soon  as  the  Act  came  into  force,  the  raiyat  acquired  a  right  of  occupancy. 
Held  further  that  the  right  of  occupancy  acquired  before  1859  would  be  main- 
tained under  the  Act  of  1859  also  under  the  provisions  of  Section  Act  VIII  of 
1869  Be,  and  would  continue  to  exist  under  Sec.  19  of  the  Bengal  Tenancy 
Act.     Bam  Kumar  v*  Ram  Newaz  8  C.  W.  N.  860. 
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(Limitation).  An  order  passed  without  jurisdiction  need  not  be  set  aside: 
and  Ar*j  14  Sch.  II  of  the  Limitation  Act  does  not  apply  to  such  a  case.  An 
order  of  the  collector  under  Section  50  of  the  Village  Chaukidari  Act  is  of  the 
nature  of  a  vesting  order  and  is  not  an  order  contemplated  by  Art.  14  and 
does  not  require  to  be  set  aside,  specially  at  the  instance  of  one  who  was  not 
a  party  to  it.  a 

Art.  14  cannot  Be  invoked  against  a  defendant  defending  his  possession 
unless  the  law  makes  the  order  final  by  reasor?  of  its  not  being  contested 
within  specified  time.  Raja  Narendra  v.  Jogi  Rali  2  C.  L.  J.  107.  Sc.  9  C. 
W.  Ki  232  S.  N. 

Dak  and  Chaukidari  Charges.— The  terms  of  a  contract  made 
while  Sec.  10  Reg.  XX  of  1817  was  in  force  between  a  zamindar  and  his^patni 
lessee,  having  imposed  on  the  latter,  the  charge  of  the  maintenance  of  the 
zamindary  dak,  this  liability  is  not  affected  by  the  subsequent  repeal  of  the 
Regulation  by  Act  VIII  of  1862  Be.  Saroda  v.  Wooma  Churan  (3  W.  R,  s.  c. 
ct.  R  17).  In  a  patni  kabulyat  executed  in  1885  the  patnidar  stipulated  to 
pay  the  salary  and  expenses  of  amlahs  of  dak  chowki  houses,  and  to  appoint 
them  and  superintend  their  work,  under  the  system  of  zamindari  dak  then  in 
vogue.  Held  that  the  stipulation  imposed*  upon  the  patnidar,  the  liability  of 
paying  dak  charges  recoverable  from  the  zamindar  ;  and  although  the  system 
has  since  been  changed,  the  liability  of  paying  such  charges  must  be  taken  to 
exist  Jillar  Rahaman  v.  Bejoy  I.  L.  R.  28  Cal.  293.  In  the  cases  of  Saroda 
v.  Tarinee,  (!?W.  R.  Sc  c  Ref.  19)  and  Rakhal  v.  Rani  Surnomyee  (6  W.  R  , 
100)  the  patnidar  was  held  not  liable  under  the  terms  of  "the  contract.  In 
BissonoJli  v.  Rani  Sumomoyee  (4  W.R.  6)  there  was  a  remand  to  ascertain 
whether  the  patnidar  had  been  in  the  habit  of  bearing  these  charges  The  pro- 
vision in  a  pottah  that,  if  any  item  is  laid  upon  the  xamindaV  over  and  above 
the  sudder  jumma,  the  patnidar  shall  bear  a  rateable  proportion  of  it,  held 
not  to  include  the  charges  connected  with  the  zamindary  dak.  Rohinee  v. 
Tripoora  8  W.  R.  45. 

A  suit  by  a  zemindar  against  a  patnidar  to  recover  the  dak  charges  paid 
by  the  former,  and  founded  on  the  contract  between  the  parties,  is  a  suit 
cognisable  by  Courts  "of  Sma'il  Causes  in  those  districts  where  such  courts 
exist  :  and,  when  tried  by  the  the  ordinary  Civil  Court,  no  special  appeal  lies, 
having  reference  to  Sec.  27  Act  XXIII  of  1861.  Erslcine  v.  Trilochun  9  W.  R., 
518  ;  Maharaja  Dheraj  Mahatab  Chand  Bahadur  v.  Radha  Binod  8  W.R,  517. 

According  however  to  the  definition  of  rent  in  the  Bengal  Teni.ncy  Act, 
where  dak  cess  is  claimed  under  the  contract  by  which  rent  is  payable,  it 
must  be  regarded  as  rent,  i,  o.,  as  part  of  what  is  lawfully  payable  in  money 
for  use  and  occupation  of  the  land  held  by  the  tenant,  and  where  there  is  a 
dispute  with  regard  to  such  dak  cess,  the  amouut  of  rent  is  in  dispute,  and 
an  appeal  lies,  though  the  amount  in  dispute  is  less  than  Rs.  100,  and  not- 
withstanding the  provisions  of  Sec.  153  of  the  Bengal  Tenancy  Act. 
Watson  &  Co.  v.  Sreekanto  I.  L.  R.  21  Cal.  132.    The  Bengal  Zamindari  Dak 
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system  is  regulated  by  Act  viii  fBo)  of  1862.  In  a  suit  for  arrears  of  chowki- 
dari  tax  payable  by  the  patnidar  under  the  patni  settlement,  the  defence  was 
that  it  was  an  illegal  cess  and  could  not  be  legally  recovered.  Held  that,  as 
the  payment  of  the  chawkidari  ^ax  was  one  of  the  terms  of  the  patni  settle- 
ment itself,  which  was  entered  into  between  parties  competent  to  contract, 
and  was  made  fpr  valuable  consideration,  and  the  patni  regulation  declares 
that  patni  taluks  "Shall  be  deemed  to  be  valid  tenure  in  perpetuity  according 
to  the  term  oft  the  engagements  under  which  they  are  held  "  and  moreover 
as  the  amount  which  patnfdttr  agree  to  pay  as  chowkidari  t#x  is  paid  quite  as 
much  on  account  of  the  occupa  tion  of  the  property  as  that  which  isexpressly 
called  the  rent,  and  is  part  of  the  ground  rent  quite  as  much  as  the  latter,  it 
is  notTn.ot  an  abivab  and  is  therefore  recoverable  {Surnomoy  v.  Kumar  Parssh 
Naraen  I.  L.  R.  4  Cal.  726  followed.  TilucMhari  v.  Chittan  Mahten  I.  L.  R. 
17  Cal.  131  Pc,  and  B&dha  Prosad  v.  Balknoicar  I.  L.  R.  17  Cal.  726  distin- 
guished Padmanand  v.  Baej  Nath  I.  L.  R.  15  Cal.  828  referred  to)  Assanaidla 
v.  Tirthabashine  I.  L.  R.  22  Cal.  680. 

(Apportionment  of  the  value  of  patni  land  taken  for  public 

purposes. — The  zemindar  and  putnidar  are  entitled  to  compensation  in  pro- 
portion to  the  leases  theyrespet*tivefy  sustain  from  the  appropriation  of  their 
lands  and  to  the  remission  of  the  rents  which  they  pay  respectively  Jo  the 
Government  or  zemindar.  Srinath  v.  Maharaj  Mahatap  Chand  S.  D.  A. 
(1860)  326.  In.this  case  the  following  formalae  was  laid  as  of  universal  applica- 
tion "In  respect  to  remission  as  the  gross  rental  of  the  whole  patni  is  to 
rent  of  the  land  proposed  to  be  taken,  so  will  the  entire  patni  rent  be  to  the 
particular  portion  of  the  rent  to  be  remitted  ;  and  with  regard  to  compen- 
sation, the  principle  may  most  conveniently  be  stated  as  follows, — as  the  gross 
profit  of  the  patni  is  to  fche  profit  of  the  patnidar,  so  will  the  gross  compen- 
sation be  to  the  portion  of  the  com-  pensation  the  patnidar  is  entitled  to 
recover,"  * 

The  principle  upon  which  the  amount  of  compensation  is  divisible  amongst 
the  zemindar  and  the  holder  of  several  subordinate  tenures,  is  to  ^ascertain 
thevalue  of  the  interest  of  each  holder  of  a  tenure  and  to  give  him  a  sum 
equivalent  to  llhe  purchase  money  of  such  interest.  Gordon  Stuart  d;  JJo  v. 
Maharaja  Mahatab  Chand,  Marsh  490.  In  the  case  of  Maharajah  Mahatab 
v.  The  Be^yaoGoal  Go.  (10  W.  R.  391)  it  was  held  that  the  principle  laid 
down  in  the  case  of  Srinath  referred  to  above  was  not  applicable  to  the  division 
of  compensation  in  every  case.  It  would  not  provide  for  the  case  of  several 
putnis  where  the  land  was  taken  from  the  holder  of  the  last  tenure  and 
where  the  grantors  of  several  intermidate  tenures  had  received  a  sum  of 
money  as  a  bonus  for  the  grant. 

A  portion  of  the  area  of  two  villages  having  been  taken  under  Act  VI 
of  1857  and  compensation  deposited  in  the  collcctorate,  the  durputnidar  sued 
for  the  same,  contending  that  the  zemindar  was  entitled  to  twenty  times 
the  rental  payable    by   the  durputnidar  less   expenses  of    collection.     The 

22 
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zemindar  claimed  twenty  times  the  profits  he  derived  from  the  putnidar  less 
revenue  paid  to  Government.  Held  that  as  the  plaintiff's  calculation  secured 
to  the  Zemindar  a  more  favourable  result,  than  that  for  which  the  latter 
himself  contended,  it  was  sufficient  to  decree  the  suit  without  determining 
the  proper  principle  on  which  compensation  should  be  allowed.  Bengal  Coal 
Ge  v.  Maharaja  Mahatap  12  W.  R.  340.  Where  land  held  in  putni  is  taken 
by  Government  forpublic  purposes,  the  proper  mode  of  settling  the  rights  of 
the' parties  interested  is  to  give  the  putnida;  an  abatement  of  his  rent  in 
proportion  to  the  quantity  of  the  land  which  has^bben  taken  from  him  and 
to  compensate  the  zemindar  for  the  loss  of  rent  which  he  sustains.  Accordingly 
the  compensation  awarded  was  held  to  have  been  very  fairly  distributed 
where  the  Zemindar  received  a  little  more  than  sixteen  years  purchase  "of  the 
rent  abated  and  the  putnidar  received  the  remainder.  Roye  Kissory  v, 
Nilcaunt  20  W.  R.  270.  The  apportionment  between  zemindar  and  putnidar 
of  the  amount  awarded  as  compensation  for  land  taken  by  Government  under 
the  Land  Acquisition  Act  will  depend  partly  on  the  sum  paid  as  bonus  for 
the  patni  and  the  relation  that  it  bears  to  the  probable  value  of  'the  property 
and  partly  on  the  amount  of  rent  payable  to  the  zemindar,  and  also  the 
actual  proceeds  from  the  cultivating  tenants  pr  undertenants.  Bunwari  v. 
Burnom&ye  I.  L.  R.  14  Cal.  749.  Where  the  talukdars  interst  is  of  a  per- 
manent character  only  regarding  the  duration,  and  not  regarding  the  rent 
payable,  the  zemindar  has  a  much  larger  interest  than  to  receive  the  capita- 
lised value  up1  on  the  rent  received.  Bir  Chunder  v.  Nobin  Chunder  2  C.  W. 
N.  453.  In  apportioning  compensation  under  the  Lano:  Acquisition  Act 
between  a  zemindar  and  a  tenure  holder  under  him,  the  Court  ought  to 
proceed  on  the  principle  of  ascertaining  what  the  real  interest  of  each  party 
is  in  the  property  and  what  is  the  interest  each  parity  parts  with.  Where 
the  lease  is  permanent  and  at  a  fixed  rent,  the  chances  of  the  lease  coming 
to  an  end  or  being  forfeited,  being  scarcely  appreciable  by  ?.  money  payment 
the  interest  of  the  landlord  cannot  be  put  higher  than  the  fixed  rent  he 
receives  and  for  this  he  is  entitled  to  be  compensated  at  so  many  years' 
purchase.  The  tenureholder,  who  is  the  real  beneficial  owner  in  such  a  lease, 
is  entitled  to  the  whole  of  ttffe  remaining  portion  of  the  compensation  money 
Kumar  Dincndra  v.  Tituram  I.  L.  R.  30  Cal.  801,  S.  C.  7  C.  W.  N.  810. 

A  putnidar  is  entitled  to  compensation  though  there  may  be^no  agreement 
to  that  effect  Joykissen  v.  Reagunnissa  4  W.  R,  40.  The  party  prima  facie 
entitled  to  the  compensation  is  the  proprietor ;  any  party  v.  claiming 
against  him  by  virtue  of  a  right  derived  from  him  (e.  g.  maurusidar)  is  bound 
to  prove  the  right  he  pleads  Iaaur  Chunder  v.  Suttyo  Doyal  12  W.  R.  270. 
Where  a  putnidar  has  taken  the  whole  amount  of  the  compensation  without 
claiming  any  abatement  of  rent,  a  subsequent  purchaser  of  the  putni  is  not 
at  liberty  to  reopen  the  question.  Peary  Mohun  v.  Attdhiraj  A/tab  Chand 
10  C,  L.  R.  526.  A  darputnidar  by  his  lease  undertook  not  to  claim 
any  part  of  the  compensation  allowed  by  the  Government  in  the  event  of 
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the  land  held  by  hira  being  taken  up  for  public  purpose,  provided  an 
abatement  were  made  by  the  zemindr  to  the  putnidar  and  a  corresponding 
abatment  allowed  to  himself  by  the  latter.  The  lands  were  taken  up  by  the 
Government,  and  the  putnidar  agreed  with  the  zemindar  to  accept  no  aba- 
tenent-  Held  that  the  durputnidar  had  not  under  the  circumstances  con- 
tracted himself  out  of  his  right  for  compensation,  and  that  not  only  the 
darpatnidar,  but  also  the  zemindar  and  the  patnidar  were»  entitled  to  parti- 
cipate therein,  Godadhur  v.  Hoy  Dhunput  I.  L.  R.  7  Cal.  585.  For  apportion-  * 
ment  of  compensation  between  Landlord  and  non-occupancy  raiyat  see  9 
C.  W.  N.  232  S.  N. ;  2  C.  L.  J.  8n  and  for  trees  planted   by  under  raiyats  see 

3  C.  L.  J.  36n. 

i  > 

ROad  ceSS.  —There  is  nothing  in  section  41  of  the  cess   Act    of   1880   to 

prevent  a  zamindar  from  realising  the  whole  amount  of  the  cess  from  the  patni 

dar  under  a  contract.     Eastern  Mortgage  and  Agency  Go  v.  Rai  Gunput  Singh 

Bahodur  9  C.  W.  N.  22  S.  N.  See  the  cases  cited  in  this  case. 

Abwab.— See  74  of  the  Bengal  Tenancy  Act,  does  not  control  Sec.  179  of 

that    Act,    and    Thakurbari    cess,    even  if  an  abwab  is  recoverable  under  the 

terms  of  the  lease.     The  thakur  bari  cess  being  fixed  at   the    rate  of  one   per  • 

cent    on    the    patni    jama  was\  held  not  to  be    aWab  at  all  Eastern  Motgage 

Agency  Co  v.  Rai  Gunput  Singh  Bahadur  9  C  W  N  22  S  N.  » 


•  REGULATION  I.  OF  1820.     , 

A  regulation  for  providing  that  all  sales  of  certain 
taluks  made  answerable  by  sale  for  arrears  of  the 
zamindar*  s,  rent  shall  be  conducted  in  the  mode 
prescribed  by  Regulation  VIII,  1819,  for  the  sales 
therein  described. 

1.  Whereas  it  has  been  omitted  to  provide  ill 
.  the  rules  of  Regulation  VIII,  1819, 
whether,  in  case  the  proprietor  of 
an  estate  paying  revenue  to  Government  should 
desire  >to  bring  to  sale  a  saleable  tenure  of  the  nature 
defined  in  clause  first,  section  8,  of  that  regulation, 
for  the  realisation  of  arrears  of  rent  due  thereupon, 
by  any  legal  process  other  than  that  prescribed  by 
the  second  and  third  clauses  of  the  said  section,  such 
sale  should  be  made  in    the    public    manner   provided 
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for  the  periodical  sales  therein  described  ;  and  where- 
as it'  is  consonant  with  justice,  and  was  intended  by 
by  the  said  regulation,  that,  in  every  case  of  the  sale 
of  3uch  tenures  for  arrears  of  the  zamindar's  rent,  the 
sale  should  be,  public,  for  the  security  of  the  interests 
of  the  owner  of  the  tenure  sold  ;  which  object  can  in 
no  manner  be  duly  secured  except  'the  sales  to  be  so 
made  be  conducted  by  an  officer  of  Government  in 
the  same  manner  as  the  periodical  sales  provided  "for 
by  section  8  of  the  said  regulation. 

The  following  additional  rule  has  accordingly  been 
passed  by  the  Governor- General  in  Council,  to  take 
effect  from  the  date  of  its  promulgation,  within  the 
several  districts  of  Bengal,  including  Midnapore. 

2.  *  First. — Whenever  the  proprietor  of  an  eastate 
Rules  of  Regulation     Paying  revenue  to  Government  shall 

JS^XSSS&  desire  t0  cause  any  tenure  of  the 

arrears  of  rent,  exten-  natUre  of  those  described  in  clause 
dcd  to-  other  sales  for 

rent-  first,    section    8,    Regulation   VIII, 

1819,  to  be  sold  for  arrears  of  rent  due  to  him  on 
account  thereof  and  shall  under  any  summary  process 
authorised  by  law  have  acquired  the  right  of  causing 
such  sale  to  be  made,  the  same  shall  be  conducted, 
after,  application  frorh  the  zamindar,  by  the  Regis- 
trar or  Acting  Registrar  of  the  zilla  court,  or)  in  his 
absence,  by  the  person  in  charge  of  the  o'ffice  of 
Judge  of  the  district,  in  the  mode  prescribed  by 
Regulation  VIII  above  quoted,  for  periodical  sales. 
Second. — Ten  days'  notice  shall  be  given  before 
proceeding  to  sale,  by    proclamation 

Notice  proclamation.  . 

to  be  stuck  up  at   the    cutcherry   of 
the  court  and  at  that  of  the  Collector  of  the  district. 


Sec.  %V 
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Third. — The   rules   of  sections  9,  11,  13,  15,  and 
Rules   extended    to   ■  17,  Regulation  VIII,   1819,  are  ex- 

sales  hereunder.  ^^j     ^     ftU     galeg    made  after  the 

manner  herein  provided. 

(Note.— In  Section  2  the  word  "  Law  "  has  been  substituted  for  the 
words  '  'the  general  Regulations"  and  the  words  '*  or  city  "  have  been  re- 
pealed, by  Act  I  of  1903. J  , 
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ACT  VIII  (B.C.)  op  1865. 

Passed  by  the  Lieutenant-Governor  of  Bengal 
f'  in  Council. 


(Received  the  assent  of  the  Lieutenant-Governor  *.  on  the  ioth  May   1865, 
and  of  the  Governor-General  on  the  27th  idem). 


An  Act  to  amend  the  law  for  the  sale  of  such  under- 
tenures  as  by  the  title-deeds  or  established  usage  of 
the  country  are  transferable  by  sale  or  otherwise 
for  the  recovery  of  arrears  of  rent  due  in  respect 
thereof. 
Whereas  doubts  have  arisen,"  in  consequence  of 
the  repeal  of  Section  16  of  Regula- 

Preamble.  l  '  ° 

tion  VII  of  1832,  as  to  the  autho- 
rity by  whom  patni  taluks  and  other  saleable  under- 
tenures  of  the  nature  defined  in  clause  1  of  Section  8 
of  Regulation  VIII  of  1819  are  to  be  sold  for  arrears 
of  rent  due  to  the  proprietor  on  account  thereof ; 
and  whereas  it  is  expedient  to  amend  the  law  for 
the  sale  of  under-tenures  in  satisfaction  of  decrees 
for  the  recovery  of  such  arrears ;  It  is  enacted 
as  follows  : — 

1.     The    word    "  Collector  "    as   used  in  .this  Act 

Meaning  of  the  word     includes  all   Officers    exercising   the 
-Collector."  fuu     powers     0f  a    Collector   of  a 

district. 

(Note.— The  second  sentence  of  the  Section  repealed  by  Act  I  of  1903  has 
been  omitted.) 

Application  of  the  Act.— This  Act  has  been  declared  in  force  in  the 
Sonthal  Pargannas  by  Reg  III  of  1872  Sec.  3,  as  amended  by  Reg  III  of  1886, 
8S.  2  and  6  ;  also  in  the  Districts  of    Hazaribagh,    Lohardagga  and   Manbhum 
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and  Perganna  Dhalbhoom  (in  the  District  of  Singhbhum)  under  Sec  3  of  the 
Scheduled  Districts  Act  1874  and  by  Bengal  Government  Notifications  No. 
1395,  1396,  1397  and  1398  dated  the  2lst  October  1881. 

In  the  case  of  Parohit  Gobijid  v.  Bhupal  (10  C.  L.  R.  76)  the  question  was 
raised  whether  the  Act  applied  to  the  District  of  Lohardugga  and  it  was  held 
that  it  did  apply.     The  learned  Judges  observed  as  follows  : —  • 

"  There  is  nothing  in  Act  viii  (Be)  of  1865  to  show  that  its  intention  was 
to  exclude  £his  District  frofn  its  operation  ;  and  a  very  strong  inference  i» 
raised  from  the  fact  that  tn*the  notification  dated  tho  22nc\  October  188  k  under 
Section  3  of  Act  XIV  of  1874,  the  Local  Government  declares  it  to  be  in 
force."  t 

*  2.     [Repealed  by  Act  XII  of  1873] 

3.  The  sale  for  the  recovery  of  arrears  of  rent  of 
Sale  by  whom  to  be     Patni     taluks     and     other   saleable 

conducted.  under-tenures  of  the  nature  defined 

in  clause  1  of  Section  8  of  Regulation  VIII  of  1819, 
shall  be  conducted  %  the  Collector  of  Land  Revenue 
in  whose  jurisdiction,  as  defined  by  Act  VI  of  *i853, 
the  lands  )ie,  and  all  acts  preparatory  to,  or  connected 
with,  the  -sale  of  such  under-tenures  as  aforesaid, 
which,  by  Regulations  VIII  of  1819  and  1  of 
1820,  the  Judge  is  required  to  perform,  shall  be  per- 
formed by  the  said  Collector. 

On  an  enqui/v  made  by  a  Commissioner  as  to  whether  a  Deputy  Collector 
appointed  under  Regulation  IX  of  1833,  can  exercise  all  or  any  of  the  powers 
of  a  Collector,  the  Board  ruled  that  as  under  this  Section,  a  Deputy  Collector 
is  not  the  "  Collector  of  Land  Revenue  "  he  cannot  hold  patni  sales.  Deputy 
Collectors  can,  however,  hold  sales  of  under-tenures  in  execution  of  a  decree 
uuder  the  provisions  of  the  following  Section. — (Board's  Miscellaneous  Pro- 
ceedings of  iipril  1869,  No.  125.) 

Sale  Law  Manual  p.  86. 

4.  Whenever  a  decree  for  an  arrear  af  rent,    due 
Notice  of  sale  where     in  respect  of  an    under-tenure   sale- 

to  be  hung  up.  ^g  un(jer  the  provisions  of  Section 

105  of  Act  X  of  1859,  shall  have  been  obtained,  and 
an  application  for  the  sale   of  the    said   under-tenure 
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under  the  same  section  shall  have  been  made  and 
allowed,  the  Collector,  in  whose  court  the  decree  is  in 
course  of  execution,  shall  thereupon  cause  to  be 
hung  up<  in  his  own  Court  and  in  that  of  the  Collector 
and  the  Judge  of  the  district  within  which '  the  land 
■  comprised  in  the  under -tenure  to  be  sold  is  situated, 
and  to  be  affixed  on  some  conspicuous  place  on  the 
land  and  in  the  town  or  village  in  or  nearest  to  which 
the  said  land  is  situated,  a  notice  for  the  sale  of  the 
said  under-tenure  on  some  fixed  date  not  less  than 
twenty  days  from  the  hanging  up  of  the  said  notice 
in  the  court  in  which  the  decree  is  in  course  of  ex- 
ecution. 

Section  105  Act  X  of  1859.— The  Section  is  as  follows  :— "  If  the 
decree  be  for  an  arrear  of  rent,  due  in  respect  of  an  under-tenure,  which  by 
the  title  deeds  or  the  custom  of  the  country  is  transferable  by  sale,  the  judg- 
ment creditor* may  make  application  for  the  sale  of  the  tenure,. and  the  tenure 
may  thereupon  be  brought  to  sale  in  execution  of  the  decree, ,  according  to  the 
iules  for  the  sale  of  under-tenures  for  the  recovery  of  arrears  of  rent  due  in 
respect  thereof  contained  in  any  law  for  the  time  being  in  force.  But  no  such 
application  shall  be  received  when  a  warrant  of  execution  has  been  previously 
issued  against  the  person  or  moveable  property  of  t'he  judgment  debtor,  so 
long  as  such  warrant  remains  in  force.  If  after  sale  of  an  under-tenure,  any 
portion  of  the  amount  decreed  remains  due,  process  may  be  applied  for  against 
any  other  property,  moveable  or  "immoveable,  belonging  to  the  debtor,  and  any 
such  inimdveable  property  may  be  brought  to  sale  in  the  manner  provided  in 
Section  110  of  the  Act%"  ,  < 

In  the  case  of  Dwarha  Nath  v.  Dhan  Afonee  (15  W.  R.  524)'  it  was  held 
that  a  suit  by  a  sharer  in  a  joint  undivided  estate  for  money  due  to  him  on 
account  of  his  share  of  the  rent  of  an  under-tenure  situate  in  such  rindivided 
estate,  fell  within  the  provision  of  Section  108  Act  X  of  1859  ;  but  where  the 
owner  of  an  undivided  estate  let  his  sht.re  to  a  tenant  by  giving  a  pottah  and 
taking  a  kabulyat,  a  suit  for  the  rent  of  such  undivided  share,  treated  as  a 
distinct  and  separate  under-tenure  may  come  under  the  provisions  of  Section 
4  Act  viii  (Be)  of  1865.  When  the  decree  holder  is  only  a  sharer  in  a  joint  un- 
divided estate  and  the  property  sold  is  a  share  in  a  yuntee  tenure,  the  sale  did 
not  take  place  under  Section  105  Act  X  of  1859,  but  under  Section  108,  under 
which  latter  Section,  only  the  right  and  interest  of  the  defaulter  can  pass. 
Mertunj&y  v.  Khether  Nath  5  W.  R,  71  Act  X  R.  A  tenure  purchased  in  execu- 
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tion  of  a  decree  for  current  rent,  cannot  be  resold  for  the  arrears  of  former 
years  whichmust  be  recovered  from  the  former  Propriotor  Latefan  v%Meajan 
6  W.  R.  112  Poran  v.  Hemanto  I.  L,  R.  12  Cal.  597.  A  patnidar  who  had 
two  decrees,  oTie  for  back  rent  and  current  rent  and  another  for  back  rent, 
first  sold  the  tenure  in  execution  of  the  decree  for  back  rent  and  within  3  days 
after  its  sale,  caused  ^t  to  be  sold  again  in  execution  of  the  decree  for  *back 
and  current  rent.  Held  that  as  the  case  of  the  purchase*  at  the  first  sale  was 
not  that 'of  a#defaulting  tenant,  the  arrears  not  having  accrued  during  her% 
incumbency,  she  was  rotJbarred  from  instituting  a  suit  in  the  civil  court  to  set  * 
aside  the  second  sale.  Sowdamine  v.  Bhola  Nath,  9  W.  R.  363.  "Where  a 
ryote  tenure  is  sold  in  execution  of  a  decree  under  Act  X  of  1859,  obtained  by 
a  zamindar,  the  purchaser  is  not  the  ryote's  vendee,  nor  bound  by  any  decision 
to  which  the  ryot  was  a  party  or  by  any  allegation  or  admission  of  that  party, 
Shumbhoo  v.  Bam  Naracn  9  W.  R.  217.  In  execution  of  a  decree  for  arrears 
of  rent  by  a  co-sharer  landlord,  a  court  has  under  Section  105  Act  X  of  1S59, 
power  only  to  seize  and  sell,  that  which  at  time  is  the  proporty  of  the  judg- 
ment debtor.  When  therefore  a  decree  was  obtained  against  persons,  who 
were  originally  proprietors  in  the  land,  but  who  at  the  time  of  the  decree  and 
the  subsequent  sale,  had  cease^l  to  have  any  interest  therein  the  purchaser  at 
the  sale  in  execution  of  such  decree,  took  nothing,  Dowlut  v.  ftfanwar  15 
W.  R.  341.  Where  a  tenant  commits  default,  and  purchases  the  tenure  when 
it  is  sold  in  execution  of  a  decree  against  himself,  he  cannot  claim  the  benefit 
of  the  law  relating  to  auction  purchasers  under  Section  105  Act;X  of  1859  and 
Section  11  Reg  viii  of  1819,  and  ask  the  court  to  set  aside  the  title  of  a  third 
party  which  had  been  created  by  himself.  Meheroonaersa  v.  Hurro  Gharan 
10  W.  R,  220.  See  Soobal  Chunder  v.  Attar  AH  11  W.  R.  32.  A  zamindar 
who  had  obtained  a  decree  against  a  registered  tenant  for  arrears  of  rent  was 
fully  justified  in  proceeding  to  sale  under  Section  105  Act  X  of  1859  notwith- 
standing the  tenure  was  purchased  subsequently  to  the  date  of  the  above 
decree  at  a  sale  in  execution  of  a  decree  of  the  civil  court.  Safuroonuersa  v. 
Saree  Dhoopee  8  W.  R.  384.  Under  Section  105  Act  X  of  1859,  an  under- 
tenure  might  be  sold  in  execution  of  a  decree  provided  there  was  "an*  arrear 
of  rent  adjudged j  S&ish  Chunder  v.  Mudhoo  $oodun  W.  R.  1864  Act  X  91. 
A  tenure  belonging  to  two  brother  stood  in  the  zamindars  Shirsta  in  the  name 
of  one  only,  The  zamindar  brought  a  suit  for  arrears  of  rent  for  1 1  years 
against  bcJth  the  tenants,  but  got  a  decree  against  the  registered  tenant  only 
on  his  a(\mission.  In  execution  of  this  decree  the  tenure  was  sold  and  pur- 
chased by  a  third  party.  The  other  brother  then  brought  a  suit  against  the 
purchaser  contending  that  it  was  wrong  to  sell  the  tenure  in  execution  of  a 
decree  for  arrears  extending  over  11  years,  and  that  no  lien  attached  to  the 
land  in  respect  of  those  arrears,  except  so  far  as  the  arrears  of  one  year  were 
concerned.  Held  that  the  contention  was  not  valid.  Macpherson  J  observed 
"  It  appears  to  us  that  under  Section  105  Act  X  of  1859,  the  under-tenure  was 
liable  to  sale  in  execution  of  the  decree  for  the  arrears  of  11    years.     The   suit 
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was  brought  in  accordance  with  the  provisions  of  section  32  Act  X,  and  the 
decree  was  rightly  given  against  Greesh  Chunder  in  whoise  name  the  tenure 
stood,  and  who  admitted  the  arrears  to  be  due.  It  may  be  that  under  the  old 
Law,  only  one  year's  rent  formed  a  lien  on  the  land,  and  that  tLe  present  case 
is  of  an  exceptional  character,  and  as  such  as  is  not  likely  to  occur  frequently 
in  future.  •But  in  our  opinion  the  terms  of  section  105  of  Act  X  are  so  wide 
as  clearly  to  render  the  sale  of  this  under  tenure  lawful,  even  ill  execution  of 
a  decree  for  the  arrears  of  11  years.  The  section  declares  generally  a:id  with- 
out any  restriction  or  limitation  that,  if  the  decree  be  for  an  arrear  of  rent 
due  &cj>-«the  judgment  creditor  may  make  application  for  the  sale  of  the  tenure, 
and  the  tenure  may  thereupon  be  brought  to  sale,  in  execution  of  the  decree 
according  to  the  rules  for  the  sale  of  undertenures  f6r  the  recovery  of  the 
arrears  of  rent  due  in  respect  thereof,  contained  in  any  law  for  the  time  being 
in  force.  We  do  not  see  how  it  is  possible  to  exclude  the  case  before  us 
from  the  operation  of  these  words  and  we  therefore  think  that  the  sale  was 
good."     Doorga  Pershad  v.  Sreekisto  W.  R.  1864  Act  X  48. 

Rent  a  first  charge.  By  section  105  Act  X  of  1859  a  tenure  is  liable 
to  sale  in  execution  of  a  decree  for  its  own  rent.  The  meaning  of  the  word 
tenure  has  been  explained  in  the  Full  Bench  case  of  Sham  Chand  v.  Brojo 
Nath  12  B.  L.  R.  484  (21  W.  R.  94).  In '  that  case  Sir  "Richard  Couch 
C.  J.  observed: — "By  'tenure'  is  meant  not  the  right  or  interest  of  any 
person  in  the  land,  but  the  holding  or  the  interest~which  has  been  created  by 
the  lease  ;  and  giving  to  the  word  its  plain  and  ordinary  meaning,  it  is  that 
which  is  to  be  sold.  If  this  had  not  been  intended,  and -the  person  who 
obtained  a  decree  for  rent  was  to  be  only  entitled  to  sell  the  right  and  interest 
of  the  person  against  whom  the  decree  was  obtained,  it  would  not  have  been 
necessary  to  make  the  provision  in  thi3  section,  as  the  decree  might  be  execu- 
ted upon  all  his  property  in  the  same  manner  as  any  other  decree.  It  seems 
to  be  that  by  providing  that  the  tenure  shall  be  sold,  more  was  meant  than 
selling  what  is  the  property  of  the  person  against  whom  the  decree  had 
been  obtained.  And  the  words  "according  to  the  rules  for  sale  of  undertenures 
for  the'  recovery  of  arrears  of  rent  due  in  respect  thereof  "  may  assist  us  in 
coming  to  this  conclusion.  The  rent  is  not  regarded  "  as  due  from  the  person 
against' whom  the  decree  is  obtained,  but  as  due  in  respect  di"  the  tenure." 
Chuttu  Lall  v.  Runghoobur  2  W.  R.  131.  Under  Act  viii  (B.  C.)  of  1869,  the 
produce  of  the  land,  and  not  the  land  itself,  was  hypothecated  fcr  its  rent. 
(Sec.  68  of  that  Act).  The  Legislature  cleared  the  point  in  the  Benga 
Tenancy  Act  (Act  viii  of  1885)  by  declaring  in  sec.  65  that  all  permanent 
tenures,  and  holdings  at  fixed  rent  or  with  right  of  occupancy  shall  be  liable 
to  sale  for  their  own  arrears  and  "  the  rent  shall  be  a  first  charge  thereon." 

It  is  only  where  the  judgment  creditor  is  in  receipt  of  the  entire  16  annas 
share  of  the  rent,  that  in  execution  of  a  decree  for  rent,  the  undertenure 
can  be  sold.  Dwarka  Nath  v.  Sarrida  8  C.  L.  R.  407.  If  a  decree  is  given  in 
favour  of  a   sharer   in  a  joint  undivided  estate  for  his  share  of  the  rent  of  an 
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undertenure  situate  in  such  estate,  he  is  not  allowed  by  law  to  put  up  for  sale 
a  portion  of  the  undertenure.  Gobind  v.  Ram  Chunder  22  W.  R.  421.  But 
see  Ashan  woollah  v.  Rajendra  (I.  L.  R.  12  Cal.  464)  where  it  has  been  held 
that  a  Zamindar  can  in  execution  of  a  decree  for  arrears  of  rent,  sell  a  part  of 
any  undertenure  corresponding  to  the  share  which  he  has  in  the  zamindary. 
When  a  sharer  in  an  undivided  taluk  after  obtaining  a  decree  for*  money  4ue 
to  him  on  account  of  his  share  of  the  rent,  brings  tct sale  a  portion  of  the 
tenure  corresponding  with  tke  share  of  the  rent  for  which  he  obtaised  a, 
decree,  the  sale  has  no*f Jrther  effect  than  any  other  sale  in  which  the  rights' 
of  the  judgment  debtor  are  sold.  Nundo  v.  Guru  Charan  15  W\'  R.  6  ; 
Pitamber  v.  Nobin  Kristo  18  W.  R.  205.  Sheikh  Jarip  v.  Ram  Kumar  3  C. 
W.  N.  747.  Benimadhub  v.  Joar  Ali  I.  L.  R.  17  Cal  390  ;  Sitaram  v.  Atmaram 
4  C.  W.  N.  571.  Narain  v.  Srimanto  I.  L.  R.  29  Cal.  291,  S.  C.  5  C.  W.  N. 
327  S.N.  Durga  Charan  v.  Kali  Prasanna  I.L.R.  26  Cal.  727,  S.C.,  3  C.  W.N. 
58b\  Sadagar  v.  Krishna  Chunder  I.  L.  R.  26  Cal.  937,  S.  C,  3  C.  W.  N.  742 
Jibun  Krishna  v.  Braja  Loll  7  C.  W.  N,  425  P.  C.  So  where  a  landlord  after 
obtaining  a  decree  for  arrears  of  rent  loses  his  interest  in  the  estate,  he  cannot 
bring  the  defaulting  tenure  itself  to  sale  in  execution  of  the  decree.  Hem 
Chunder  v.  M^tnmohini  3  C%  W.  N.  604.  Srimanto  v.  Mahadev  I.  L.  R.  31 
Cal.  550.  But  the  former  of  these  cases  has  been  over  ruled  by  Khatra  Pal 
v.  Kritharthamoyee  10  C.  W.  N.  547  FB.  Where  a  suit  was  for  rentTand  the 
balances  due  under  the  decree  were  on  account  of  7  as  rukkum  of  a  tenure  and 
the  sale  certificate  passed  the  rights  and  interest  of  the  defaulting  under- 
tenant, it  was  he*ld  that  Act  X  of  1859,  sec.  108  was  applicable  to  the  case  and 
that  such  right  and  interest  only  and  not  the  whole  tennre  became  vested  in 
the  auction  purchaser.  A  ukhil  v.  Chander  22  W.  R.  414.  The  Full  Bench 
decision  in  Sham  Chand  v.  Brojo  Na.th  (21  W.  R.  94,  S.  C.  12  B.  L.  R.  484) 
has  no  application  to  the  case  of  a  sale  under  Bengal  Act  viii  of  1869,  which 
provides  for  the,  sale,  not  of  the  tenure  but  of  the  right  title  and  interest  of 
the  judgment-debtor.  Luchmun  v.  Ram  Haree  22  W.  R.  67.  A  portion  of  a 
tenure  cannot  be  the  subject  of  a  sale  under  sec.  64  Bengal  Act  viii  of 
1869,  so  as  to  give  the  purchaser  the  same  privilege,  as  he  would  *actpiire  by 
the  purchase  of  an  entire  tenure  under  sees.  5JJ  and  6CL  Reily  v.  Hur  Chunder 
I.  L.  R.  9  Gal.  722,  8.  C.  12  C.  L.  R.  398.  The  owner  of  a  fractional* share  in 
a  joint  undivided  estate  has  no  lien  on  the  tenure  itself  for  his  share  of  the 
rent  although  such  share  is  collected  separately.  Bhabonath  v.  Durga  Pershad 
I.  L.  R  .16  Cal.  326.  Gobind  v.  Ram  Chunder  22  W.  R.  421.  A  sale  in  execu- 
tion of  a  decree  for  arrears  of  rent  against  the  registered  tenant  passes  the 
entire  tenure.  Jeo  hall  v.  Gunga  I,  L.  R.  10  Cal.  996  ;  Nilyi  v.  Hart  Govind 
I.  L.  R.  26  Cal.  677.  Mahomed  v.  Grish  2  C.  W.  N.  251.  A  tenure  belonging 
to  three  brothers  was  sold  in  execution  of  three  decrees  for  arrears  of  rent. 
One  of  these  decrees  was  against  all  the  brothers  and  notice  of  the  sale  was 
given  to  all  Held  that  the  sale  passed  the  rights  of  all  the  brothers.  Tara 
Lti  v.  Sarobur  Singh  I.   L.    R.   27   Cal.   407,    Sc,  4  C.    W.    N.    533   P.   C. 
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But  where  on  the  death  of  the  registered  tenant  the  zemindar  accepts  rent 
from  all  his  heirs  a  sale  under  a  decree  for  rent  against  some  of  the  heir 
does  not  pass  the  entire  tenure.  Annada  v.  Hart  Dae  I.  L.  R.  27  Cal.  545, 
Sc,  4  C.  W.  N.  608.  So  a  claim  for  arrears  of  rent  against  ti  female  heir 
accrued  due  after  the  death  of  the  last  full  owner,  is  a  personal  claim  against 
her  j'thereforfe  by  a  sale  held  under  the  provisions  of  Bengal  Act  VIII  of  1869 
in  execution  of  a  decree  for  arrears  of  such  rent  obtained  against  her  by  some 
of  the  cosharer  landlords,  only  the  limited  estate  of  the  female  heir'  passed 
unless  the  said  landlord  proceeded  to  bring  the  teru-e  itself  to  sale.  Braja 
Lall  v.  ^Jiban  Krishna  I.  L.  R.  27  Cal.  285,  Sc,  on  appeal  to  Privy  Council. 
Jiban  Krishna  v.  Braja  Lall  7  C.  W.  N.  425  P.  C. 

A  decree  for  16  annas  share  of  rent  for  two  years  and  for  a  fractional 
share  of  rent  for  two  subsequent  years  is  not  a  decree  vinder  section  65 
of  the  Bengal  Tenancy  Act  Namiuddin  v.  Srimanto  6  C.  W.  N.  124.  At  a  sale 
of  an  under  tenure  for  arrears  of  rent  under  sec.  66  Bengal  Act  VIII  of 
1869,  tho  growing  crops  standing  on  the  land,  passes  to  the  purchaser  at  the 
auction  sale,  except  when  it  has  been  specially  excepted  in  the  notification  of 
sale,  or  a  custom  to  the  contrary  has  been  proved.  Afatoolla  v.  Divarka  Nath 
I.  L.  R.  4  Cal.  414,  Sc,  4  C.  L.  R.  95.  See  Lqnd  Mortgage  Bank  v.  Vishnu 
Gobind  I.  L.  R.  2  Bom.  670  ;  Ramlinga  v.   Samiappa  I.  L.  R.  13  Mad.  15. 

Transferable  by  custom.  As  regards  transferability  the  custom 
is  not  uniform  in  all  the  Districts  of  Bengal.  In  the  case  of  Joykissen  v. 
Rajkissen  (1  W*  R.  153)  it  was  held  that  the  transferable  nature  "of  a  tenure 
is  a  question  to  be  decided  in  each  case  by  reference  to  I06UI  customs  only 
and  not  by  the  evidence  of  a  few  antagonistic  witnesses.  It  is  not  necessary 
that  a  tenure  soould  be  makurari  in  order  to  be  transferable.  "There  are 
various  description  of  tenures  other  than  mokureree  that  can  be  sold,  and 
are  sold  every  day — the  hoivlas  and  num  howlas  of  Backerganj  and  the  jotes  of 
Rungpur  for  example.  Neither  of  these  holdings  are  pronerly  speaking 
''mokerare"  but  they  are  "maurashi"  and  contain  heriditary  rights,  which 
are  and  have  always  been  considered,  transferable.  ilHarro  Mohan  v.  Ranee 
Lalan  1  WTR  5.  There  is  nothing  unreasonable  in  the  custom  by  which  the 
tenure  of  a  khood  kasht  rayat,  who  has  built  a  pacca  house  on  his  land  and  has 
acquired  a  right  of  occupancy  under  section  6  Act  X  of  1859,  is  transferable 
Chunder  v.  Kadermoni  7  W.  R.  247.  In  an  enquiry  as  to  whether  tenures  of 
a  certain  class  are  transferable  according  to  local  custom,  it  is  sufficient*,  if  there 
is  credible  evidence  of  the  existence  and  antiquity  of  the  custom,  and  none 
to  the  contrary  ;  there  is  no  necessity  for  the  witnesses  to  fix  any  particular 
time  from  which  such  tenures  became  transferable.  Joykissen  v.  Durga 
Karain  11  W.  R.  348.  According  to  the  custom  of  the  Hooghly  District, 
a  tenure  granted  for  building  purposes  is  transferable.  Banee  v.  Joykissen 
12  W.  R.  495.  As  a  general  rule  a  right  of  occupancy  is  not  transferable, 
but  it  may  be  so  by  local  custom,  Sree  Ram  v.  Buidnauth  3  W.  R.  Act  X  3  ; 
Nukoo  v.    Mahabeer   11  W.  R  405  ;   Umiopurna  v.  Umacharan  18  W.  R.  55 
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Sunkerputta  v.  Saifultah  18  W.  R.  503;  Bhoolee  v.  Moorat  20  W.  R.  478; 
Narendra  v.  I&han  22  W.  R.  22  F.  B„  S.  C,  13  B.  L.  R.  274.  The  .transfer 
of  a  portion  of  an  occupancy  holding  is  not  binding  on  the  landlord.  Kuldip 
v.  Gillanders"!.  L.  R.  26  Cal.  605,  S.  C,  4  C.  W.  N.  738.  Where  an  occu- 
pancy jote  is  sold  by  the  tenant  himself,  by  a  Kobala,  he  cannot  repudiate  the 
sale.  Bhageruth  v.  JTafezuddin  4  C.  W.  N.  679.  Ambica  v.  Aditya  6  (J..W. 
N.  624.  A  nontransferable  occupancy  holding  cannot  be  s©ld  in  execution  of  a 
decree,  obtained  by  one  o^  several  joint  landlords  against  the  tenant  for  his^ 
share  of  rent,  separately  ^e^yable  to  him  in  respect  of  the  holding.  Sadagar  ' 
v.  Krishna  I.  L.  R.  26  Cal.  987,  Sc,  3  C.  W.  N.  742.  A  sale  in  execution  of  a 
money  decree  of  an  occupancy  holding  not  transferable  by  local  custom  or 
usag*  is  valid  and  effectual,  if  the  sale  is  held  with  the  consent  of  the*  land- 
lord. *In  principle  there  is  no  difference  between  the  case  of  a  voluntary  sale 
made  by  the  raiyat,  and  an  involuntary  sale  held  by  the  Court,  if  such  sale 
is  consented  to  by  the  landlord.  Ananda  v.  lhitnakar  7  C.  W.  N.  572.  In 
the  absence  of  custom  or  local  usage  to  the  contrary,  a  raiyati  holding  in 
which  the  raiyat  has  only  a  right  of  occupancy  is  not  saleable  at  the  instance 
of  the  occupancy  raiyat  or  any  creditor  of  his  other  than  his  landlord  seeking 
to  obtain  satisfaction  of  his.jdecr.ee  for  arrears  of  rent.  Bhiram  All  v.  Gopi 
Kanth  I.  L.  R.*24  Cal.  355. 

It  should  be  noticed  that  under  the  Bengal  Tenancy  Act  a  right  of  occu- 
pancy is  transferable  by  custom  or  usage.  Under  Act  X  of  1859  it  is  transfer- 
able by  custom  only.  The  position  of  the  raiyat  under  Act*  X  of  1859  as 
regards  transferability  of  occupancy  rights  was  thus  explained  by  the  learned 
Judges  in  the  case  of  Palakdhari  v.  Maimer*  (I.  L.  R.  23  Cal.  179  at 
p.  181)  :— "  Before  dealing  with  the  matter  raised  in  these  appeals,  it  is  useful 
that  we  should  state  shortly  the  law  relating  to  the  transfer  of  rights  of 
occupancy.  These  rights  were  first  expressly  declared  by  Act  X  of  1859,  for 
although  up  to  that  time  tenant  right  had  no  doubt  been  recognized  by  the 
Courts,  still  it  was  not  clearly  defined  or  indeed  held  to  exist  in  the  terms 
expressed  by  Act  X  of  1859.  The  only  persou  concerned  in  the  transfer  oij,  a 
tenant's  holding,  was  naturally  the  landlord  Zamindar,  and  if  his  consent  had 
been  obtained,  or  if  he  acquiesced  in  the  transfer  frhe  transaction  came  into  effect. 
But  his  consent  was  often  withheld  or  not  even  asked  for,  andthe  Courts  were 
soon  called  upon  to  determine  the  validity  of  such  transfers.  As  a  rule  the 
consent  of* the  landlord  was  necessary.  It  was  even  doubted,  see  per  Sir 
Barnes  Peacock  C.  J.  in  Ajodhia  Persad  v.  Emambimdi  Begum  (B.  L.  R.  sup. 
Vol.  725  ;  7  W.  R.  528)  whether  a  holding  with  rights  of  occupancy  was 
heritable.  But  it  was  afterwards  held  that  the  consent  of  the  landlord  was 
not  necessary  to  render  a  transfer  valid,  if  it  was  in  accordance  with  a  custom 
of  the  country  or  the  locality." 

The  putni,  durputni,  seputni  and  similar  other  tenures  are  declared  trans- 
ferable by  sec.  3  Reg.  viii.  of  1819  (Brindabun  v.  Brindabun  21  W.  R.  324  P. 
C).     All  permanent   tenures  and  holding  at  fixed  rates  are  made  transferable 
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by  sections  11  and  18  of  the  Bengal   Tenancy   Act.     All  other   holdings  and 
tenures  nay  be  transferable  either  by  local  custom  or  by  contract. 

Evidence  of  custom  and  usage.  In  the  case  of  Dwarka  Nath  v. 
Hurish  Chunder  (I.  L.  R.  4  Cal.  925,  Sc,  4  C.  L.  R.  130).  Jackson  J 
observed.  "The  mode  in  which  and  the  circumstances  under  which  the 
power  of  transferring  such  rights  is  sought  to  be  exercised  will  continually 
vary  ;  and,  although  Jt  might  be  possible  to  la3'  down  a  comprehensive  rule 
;vhich  should  suffice  to  exclude  other  such  conceivable  cases,  ,T  am  not  for 
my  part  anxious  to  frame  any  such  formula.  "  In  t'ho  ca?e  of  E.  Doltish  v. 
Goyaffnr\l.  L.  R.  23  Cal.  427,  Sc,  3  C.  W.  N.  21)  it  was  held  that  (i)  it  may 
be  perfectly  correct  that  a  long  period  of  time  must  elapse  before  a  custom 
in  respect  of  the  transferability  of  occupancy  holdings  can  grow  up,  but  is'not 
necessarily  the  case  with  regard  to  the  growth  of  "usage"  or  "local  usage  " 
in  respect  of  this  matter  ;  (2)  that  there  is  a  great  difference  between  "  a 
custom"  and  "usage"  and  that  the  latter  may  be  established  in  a  much 
less  period  of  time  than  a  custom  of  the  transferrability  of  occupancy  holding. 
The  previous  law  on  the  subject  was  reviewed  in  the  case  of  Palahdhari  v. 
Manners  (I.  L.  R.  23  Cal.  179)  and  it  was  held  that  however  the  law  may 
have  been  previously  declared,  as  it  is  no,w  expressed  in  the  Bengal 
Tenancy  /ct  [Sec.  183  illustration  (1)],  a  transfer  in  accordance  with  usage  is 
valid  even  without  the  consent  of  landlord.  A/ter  applying  the  principles 
laid  down  by  the  Privy  Conncil  as  regards  evidence  of  mercantile  usage  in 
the  case  of  daggobundho  v.  Manick  Chand  (7  M.  I.  263),  it  was  further  held 
that  it  would  be  necessary  in  these  cases  either  to  prove  the  "existence  of  the 
usage  on  the  landlord's  estate,  or  that  it  is  so  prevalent  in  the  neighbourhood 
that  it  can  reasonably  be  presumed  to  exist  in  that  estate.  The  mere  fact 
that  occupancy  holdings  are  sold  and  purchased  in  a  particular  locality  for 
some  length  of  time  is  not  sufficient  to  make  out  a  usage  in  favour  of  their 
transferability  in  the  absence  of  any  finding  as  to  whether  such  sales  and 
purchasers  have  been  effective  in  transferring  the  property  to  the  purchaser, 
irrespective  of  the  consent  of  the  landlord  and  whether  they  have  been 
taking  place,  so  often  and  for  such  a  length  of  time  as  would  be  sufficient  to 
warrant  the  court  in  holding  iti  favour  of  such  a  usage  within  ( the  meaning 
of  the  law.  Lai  it  Mohun  v.  Puma  Chunder.  3  C.  W.  N.  135  S.  N.  Where 
the  question  was  whether  an  occupancy  holding  was  transferable  and  the 
lower  Appellate  court  found  as  follows  :  "There  is  abundant  evidence  on 
the  record  to  shew  that  such  lands  are  actually  sold  in  the  locality^and  the 
kobalas  filed  in  this  case  support  this  fact."  Held  this  did  not.  amount  to  a 
finding  of  a  local  usage.  Dino  Nath  v.  Xohin  (>  C.  W.  N.  181.  A  transfer 
of  occupancy  holding  cannot  be  justified  by  local  usage  which  is  still  "growing 
up."  The  usage  should  have  fluctuated  into  maturity.  To  establish  a  usage 
as  to  the  transferability  of  ocupaney  holdings  in  a  locality,  it  is  not  enough  to 
prove  that  several  cases  of  transfer  have  been  made  with  the  knowledge  and 
without   the  consent    of  the  landlord,  and  that  no  successful  objection  to  such 
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transfer  has  been  made  by  the  landlord.  In  order  to  establish  usage  under  Sc. 
178,  183  of  the  Bengal  Tenancy  Act  it  was  not  necessary  to  require  »proof  of 
its  existence  for  any  length  of  time.  Statements  made  by  persons  who  were 
in  a  position  flb  know  of  the  existence  of  a  custom  or  usage  in  their  locality 
are  admissible  under  sec.  48  of  the  Evidence  Act.  Sariatullah  v.  Prannatli. 
I.  L.  R.  26  Cal.  18,4.  Ramhuri  v.  Jafer  All  6  C.  W.  N.  861.  *  The  essence 
of  a  usage  of  transferability  is  that  transfer  made  to  thfc  knowledge  of  but 
without  the  consent  of  the  landlord  are  valid  and  must  be  recognised  by*  him* 
Where  the  usage  of  tmnrrferability  of  occupancy  holdings  was  found  to  have 
been  growing  up  in  other  putti  than  that  of  the  plaintiff  landlord,  held  that 
the  plaintiff  could  retard  the  growth  of  the  usage  in  his  putti  which  was  a 
separate  estate  by  refusing  to  ac  knowledge  the  validity  of  transfrer  in  that 
putti.  *  Jaggem  Persad  v.  Posun  Sahoo  8  C.  W.  N.  172.  Where  the  facts 
found  were  that  in  a  certain  locality  upon  transfer  of  a  nontransferable 
holding,  the  landlord  does  not  recognise  the  transferee  as  tenant  but  all  the 
same  he  receives  rent  from  the  transferee  granting  a  receipt  in  which  the 
original  holder's  name  is  entered  as  tenant  and  in  which  the  transferee's  name 
is  entered  as  a  person,  through  whom  the  payment  is  made,  and  where  the 
transferee  does  not  personally  pay  the  rent,  but  sends  it  by  an  agent,  the 
name  of  this  agent  is  entered  also  as  the  person  by  whose  hand  the^ayment 
is  made,  and  till  the  transferee  pays  the  nazar,  the  original  holder  remains 
recorded  in  the  landlords  book  as  tenant  ;  held  that  upon  these  facts,  it  might 
be  found  Uiafa  raiyat  is  entitled  to  sell  his  holding  without  reference  to  the 
landlord,  provided  only  that  the  purchaser  pays  to  the  landlord  a  customary 
fee.  That  the  finding  that  tenants  do  transfer  their  rights  of  occupancy  with- 
out the  landlord's  consent,  does  not  in  itself  establish  a  usage  in  this  respect 
so  as  to  affect  the  right  of  the  landlord  to  accept  or  refuse  consent  to  such 
transfer.  That  the  finding  that  payment  of  nazar  was  requisite  to  validate 
such  transfer  would  imply  that  the  landlords  consent  was  necessary.  Maha- 
raja Radhakishen  v.  Annand  Pria  8  C.  W.  N.  235. 

5.     The    said   notice    shall   specify,   in  the*  worcte 
Notice  of  sale  »wh?*     used   in   the    plaint .  in  the  suit  *in 

to  contain.      '  i  •    l       j_i  i  i     '     j  i 

which  the  decree  was  made,  the 
name  of  the  village,  estate,  and  pargana  or  other  local 
division,  in  which  the  land  comprised  in  the  said 
under-tenure  is  situated,  the  yearly  rent  payable  under 
the  said  under-tenure,  and  the  gross  amount  recover- 
able under  the  said  decree. 
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6.  If  the  sum  due  under  the  decree,  together  with 
How  the  sale  may  be  interest  to  date  of  payment  and  all 
costs  of  process,  be  paid  into  court 
at  any  time  before  the  sale  commences,  whether  by 
the  defaulting  holder  of  the  under-tenure  or  any  one 
"on  his  behalf,  or  any  one  interested  in  the  protection 
of  the  under-tenure,  such  sale  shall  not  take  place  ; 
and  the  provisions  of  Section  13  of  Regulation  VIII 
of  1819,  for  the  recovery  of  sums  paid  by  other  than 
the  defaulting  holder  of  the  under-tenure  to  stay  the 
sale  of  the  under-tenure,  shall  be  applicable  to  all 
similar    payments   made  under  this  section. 

Any  one  interested.  Where  the  transferee  has  not  been  registered, 
all  that  the  transferere  can  do  is  to  stop  the  sale  under  section  6  Act  viii 
(B.  C.)  pf  1865,  by  paying  the  money  into  court,  or  if  there  has  been  an 
irregularity  of  which  the  defendant  in  the  rent  suit  could  complain,  and  by 
appealing  have  the  sale  set  aside  on  account  of  it,  the  transferere  may  be  able 
to  do  the  same.  lie  is  in  the  same  position  as  the  transferer  and  is  not  en- 
titled to  go  beyond  that,  where  there  has  been  no  fraud..  Ameenuddin  v. 
Khyroonnessa  20  W.  R.  59. 

Sale  to  be  to    the         7-    The  under-tenure  shall  be  sold 
to  the  highest  bidder  in  open  court. 

8.  The  party  who  shall  be  declared  to^be  the  pur- 
Purchaser  to  deposit  chaser  shall  be  required  to  deposit 
">per  immediately,  in  cash  or  Government 
currency  notes;  twenty-five  per  cent.  <* of  'tfye  amount 
of  his  bid  ;  and,  in  default  of  such  deposit,  th&  under- 
tenure  shall  be  put  up  again  and  sold  forthwith,  or  on 
the  next  ensuing  office  day. 

9.  The  full  amount  of  the  purchase-money  shall 
Deposit  to  be  forfeited     be  made  good  by  the   purchaser  be- 

if  balance  of  purchase-     f        sunset  of  the   eighth  day  from 

money  be  not  paid  up  fc>  J 

in  time-  that  on  which  the  sale  of  the  under- 

tenure  took  place,  reckoning  that  day  as  one  of  the 
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eight ;  or,  if  the  eighth  day  be  a  Sunday  or  other 
close  holiday,  then  on  the  first  office  day  after  the 
eighth  day :  and,  in,  default  of  payment  within  the 
prescribed  period  as  aforesaid,  the  deposit*  shall*  be 
forfeited  to  the  Government,  and  the*  under-tenure 
shall  be  Tesold,  and* the  defaulting  purchaser  shall  for-*, 
feit  all  claims  thereto  or  to  any  part  of  the  sum  for 
which  the  said  under-tenure  may  be  subsequently  sold. 
If  the  proceeds  of  the  sale  which  may  be  eventually 
completed  be  less  than  the  price  bid  by  the  defaulting 
purchaser,  the  difference  shall  be  leviable  from  him 
under  the  law  for  enforcing  the  payment  of  money  in 
satisfaction  of  a  decree  for  arrears  of  rent. 

Payment*  of  purchase  money.  Money  paid  by  the  purchaser  into 
the  Post  Office  within  time,  but  not  received  by  the  court  in  time  is  "*Hot  pay- 
ment in  time.  Ram  Chandra  v.  Belya  I.  L.  R.  22  Bom.  415.  Days  on  which 
the  office  is  ppen  and  the  purchase  money  for  property  brought  at  a  court  sale 
could  have  been  paid  are  office  days.  Moteram  v.  Bhivraj  I.  L.  R.  20  Bom. 
745. 

Resale.  The  corresponding  provisions  about  forfeiture  of  earnest 
money,  resale  and  realization  of  the  difference  between  the  sale  proceeds  of 
the  first  and  second  sale  are  contained  in  sections  293,  306  and  308  of  the  Civil 
Procedure  Code.  Under  section  293  of  the  Civil  Procedure  Code,  the  de- 
faulter is  liable  >>r  the  deficiency  in  price  which  may  happen  on  a  resale  as 
also  for  all  expenses  attending  such  resale  ;  but  under  section  9  Act  viii  (B.C.) 
of  1865,  the  defaulter  is  liable  for  the  deficiency  in  the  price  only.    «     ,       . ' 

The  provision  of  sec.  293  for  making  defaulting  purchasers  at  a  sale  liable 
for  any  deficiency  on  a  resale,  extends  to  all  sales  whether  of  movable  or 
immoveable  property  and  also  to  resales  held  under  Ss.  297,  206  and  308. 
Ram  Dhani  *v.  Rajrani  I.  L.  R,  7  Cal.  337,  Sc,  9  C.  L.  R.  23.  Before  the 
defaulting  purchaser  can  be  made  liable  under  section  293,  it  must  appear 
that  the  property  which  is  the  subject  of  the  two  sales  is  the  same  in  every 
respect.  Kalikiakore  v.  Guru  Prosad  2  C.  W,  N.  408  ;  Baij  Nath  v.  Moheep 
Narain  I.  L.  R.  16  Cal.  535.  Dissented  from  in  Rahim  Bahsh  v.  Dhasi  I.  L, 
R.  12  All.  397. 

The  person  liable  for  the  deficiency  is  the  principal  and  not  the  agent.  A 
party  purchasing  at  an  execution  sale  under  the  Civil  Procedure  Code  in  the 
character  of  an  agent  cannot  be  made  liable  as  a  principal,  and  a  proceeding 
upon  the  contract  under  sec.  254  in  such  a  case   must   be   taken  against  the 
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principal.     Hurree  Ram  v.    Hur  Pershad  20  W.  R.  397.     See  Hemanginee  v. 
Jogendrcu  12  W.  R.  236 

It  is  only  on  the  failure  of  a  purchaser  to  pay  in  the  balance  of  the  pur- 
chase money  under  sec.  254,  and  not  on  failure  of  the  purchaser  \o  make  the 
deposit  required  by  sec.  253,  that  the  purchaser  can  be  compelled  to  pay  up 
the  difference  Vetween  the  first  and  second  sales.  Ajodhya  v.  Gopal  Dutt  17 
W.  R.  271.  See  ValHbhan  v.  Panguni  I.  L.  R.  12  Mad.  454.  S 
,  Either  the  judgment-creditor  or  the  judgment«iebtor  may  proceed  against 
the  defaulter,  but  the  judgment-creditor  is  not  bourn1,  to  do  so,  and  may  elect 
to  proceed  against  any  other  property  of  his  debtor,  leaving  him  his  remedy. 
Khirode  v.  Golam  Samdaree  21  W.  R.  149  ;  Anandra  v.  Shekh  Baba  I.  L.  R. 
2  Bom.  562. 

The  mere  fact  that  the  certificate  provided  for  in  section  293  of  the  Code 
has  not  been  granted  will  not  prevent  the  decree-holder  or  the  judgment- 
debtor,  as  the  case  may  be,  from  recovering  from  the  defaulter  the  deficiency 
arising  on  a  resale  of  property  sold  in  execution  of  a  decree,  but  not  paid  for. 
Tapesri  v.  DeoJci  Nandan  I.  L.  B.  19  All.  22. 

An  appeal  lies  from  an  order  making  a  person  liable  for  the  deficiency  in 
price  under  sec.  293  C.  P.  C.  aud  a  second  appeal ,  lies  from  the,  order  of  the 
appellate  Court.  Kali  Kishore  v.  Guru  Prosad  2  C.  W,  N.  408  ;  Rajendra  v. 
Ram  Charan  2  C.  W.  N.  411.  ( 

10.  The  provisions  of  all  the  sections  of  this  Act 
Provisions  as  to  sales     with   regard  to  sales,   shall  also  be 

to  apply  to  all  re-sales.  i*      i  i      ,         1i  i  i  <  i  • 

applicable  to  all  re -sales,  under  this 
Act,  which  may  be  rendered  necessary  by  the  default 
of  any  purchaser. 

11.  When  the  purchase-money  shall  <  have  been 
Certificateand posses-     Paid  in  full>  the  Officer  holding  the 

:Ze°onl%Z:T*y     sale  shaU  give  the  purchaser  a  certi- 
him  in  full.  ficate  in  the  form  prescribed  in  the 

Schedule  annexed  to  this  Act ;  and  shall  further,  on 
the  purchaser  making  application  and  depositing  the 
requisite  costs,  depute  an  Officer  or  Amin  to  put  him 
in  possession  of  the  under-tenure  in  the  customary 
manner,  and  to  publish  the  fact  of  the  purchase  to 
the  cultivators  of  the  lauds  comprised  therein. 

What  passes  under  the  certificate.  Where  a  tenure  once  sold  as 
a  jote  jama  and   purchased  by  a  speculative  purchaser  for  a  nominal  price  is 
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again  sold  by  the  decree-holder  on  his  discovering  his  mistake  as  a  Shamilat 
taluk  (which  it  is  in  fact)  and  purchased  by  the  latter  bonafide,  th?  second 
purchaser  is  entitled  to  succeed,  and  not  the  first,  who  cannot  be  considered 
as  an  innocent  purchaser  for  valuable  consideration.  Hurro  Nath  v.  Mathura 
Nath  7  W.  R.  40.  The  right  to  hold  nij  jote  lands,  passes  with  the  sale  to  the 
auction  purchaser.  tJoy  Dutt  v.'  Bay  a  Ram  7  W.  R.  40.  The  sale  to  a  bona- 
fide purchaser  *for  valuable  consideration  in  execution  of  %  decree  outstanding 
and  in  forc^  at  the  time  oft  the  sale  is  a  good  and  valid  sale.  Chander  Kantq 
v.  Bisheshwar  7  W.  R.  3i^;  Jan  Ali  v.  Jan  Ali  10  W.  R^.  154  ;  Fyzuddin  v.  * 
Shamshunama  12  R.  W.  508.  In  execution  of  a  decree  against  the  Registered 
tenant  for  arrears  of  rent,  the  tenure  itself  passes.  Fatema  v.  The  Collector 
of  Tipperah  13  W.  R.  433.  Hurro  Gobind  v.  DumounteelZ  W.  R.  304  \  Hurro 
Narain  v,  Durga  Cham  15  W.  R.  319.  A  raiyati  tenure  having  been  sold  for 
arrears  of  rent  under  an  Act  X  decree,  the  purchaser  was  held  entitled  to  be 
put  in  khas  possession  of  the  entire  tenure  as  it  originally  stood,  notwith- 
standing that  the  sons  of  the  raiyat  had  been  occupying  huts  on  the  land  for 
more  than  20  years.  The  circumstance  that  the  purchaser  happened  to  be  the 
superior  landlord,  did  not  diminish  his  right.  Telotumma  v.  Brojo  Nath  8 
W.  R.  478.  TJie  purchaser  of  a  partnership  of' a  tenure,  in  other  words,  of  a 
share-holder's  right,  acquired  no  right  to  retain  possession  against  a  person 
who  brought  the  tenure  itself  when  sold  for  arrears  under  Bengal  Tenancy 
Act  viii  of  1865.  Hurro  Narain  v.  Durga  Cham  15  W.  R.  319.  A  share- 
holder is  not  precluded  from  purchasing  the  whole  of  a  howla » sold  bonafide 
for  arrears  of  ?ent  due  from  himself  and  his  co-sharers.  An  ausut  howla 
created  by  the  cosharers  falls  with  the  sale  of  a  hoiola,  unless  specially  pro- 
tected by  the  howla  lease.     Hurrte  Cham  v.  Meheroonnessa  7  W.  R.  318. 

Where  a  decree  was  for  arrears  of  rent  due  upon  a  tenure,  it  was  held 
that  though  the  sale  proceedings  specified  that  the  rights  and  interest 
of  certain  patties  were  sold,  yet  the  tenure  itself  was  sold  and  all 
the  co-sharers  were  jointly  liable.  Alimooddin  v.  Sabir  Khan  8  W.  R. 
60.  See  contra  Lall  Sabil  v.  Goodur  Khan  22  W.  R.  187.  The  right, 
title  and  interest  of  A  in  certain  under-tenure  was  sold  in  execution 
of  a  decree  ^foi»  rent  obtained  against  him  Jby  B  and  purchased  by  himself. 
B  at  the  t?«ne  held  another  decree  against  A  for  arrears  of  rent  for  the  same 
under-tenure^.  C  to  whom  A  had  previously  mortgaged  the  under-tenure, 
thereupon  having  for  closed  the  mortgage,  instituted  a  suit  fcr  possession 
against  A  and  Band  obtained  a  decree  for  possession.  After  the  decree,  but 
before  C  got  actual  possession,  B  caused  the  under-tenure  to  be  sold  in  execu- 
tion of  the  other  decree  against  A  and  again  himself  became  the  purchaser. 
C  having  shortly  afterwards  obtained  possession,  under  his  decree,  was  dis- 
possessed by  B  who  took  possession  through  court  under  his  second  purchase. 
C  therefore  instituted  proceedings  under  section  269  Act  viii  of  1859,  in  which 
he  was  successful  and  consequently  regained  possession.  In  a  suit  by  B  to  set 
aside  these  proceedings  and  for  adjudication  of  title  :  Held  that  B  had  a  good 
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title  to  the  under-tenure,  and  he  was  not  bound  before  bringing  the  under- 
tenure  tq.  sale  under  his  second  decree  to  give  notice  to  C.  Laidley  v.  Gannen 
Ghander  I.  L.  R.  4  Cal.  438.  B  B  held  one  anna  of  a  ten  annas  share  of  a 
jamma  which  had  been  purchased  by  B  L  H  who  had  paid  rent  to  the  kutkina- 
dar  on  such  one  anna  share,  and  had  his  name  registered  as  owner  of  such  one 
annfl,  share  in  the  sherista  of  the  kutkinadar.  The  kutkinadar  afterwards 
having  brought  a  sui*/  against  B  L  H  alone  for  arrears  of  rent  of  the  entire 
ten  annas  and  having  obtained  a  decree,  and  in  execution  of  this  decree,  put 
up  to  sale  the  entjre  ten  annas  share  :  Held  that  the  sale  certificate  related 
only  to  the  share  of  B.L.H.  I.L.R.  4  Cal.  485.  The  plaintiff  purchased  under 
a  private  conveyance  from  a  registered  tenant  of  a  permanent  transferable 
interest  in  land  such  as  is  described  in  section  26  Bengal  Act  viii  of  1869,  but 
no  notice  of  the  transfer  was  given  to  the  zamindar.  The  zamindar  subse- 
quently brought  a  suit  against  the  tenant  for  arrears  of  rent  aud  obtained  a 
decree,  in  execution  of  which  he  caused  the  tenure  to  be  sold  and  himself 
became  the  purchaser.  The  plaintiff  took  proceedings  under  section  311  of 
the  Civil  Procedure  Code  to  set  aside  the  sale,  but  his  application  was  rejected 
on  the  ground — are  erroneous  one — that  he  was  not  a  proper  party  to  take 
such  proceedings  and  he  did  not  appeal  against  the  order  rejecting  it.  Held 
in  a  suit  brought  against  the  zamindar  and  the  tenant  to  set  aside  the  sale 
that  in  the  absence  of  fraud,  the  suit  was  not  maintainable.  The  plaintiff 
might  have  satisfied  the  rent  decree,  and  so  prevented  the  sale,  or  he  might 
have  appealed  against  the  order  rejecting  his  application  to  se'o  aside  the 
sale  ;  but  having  done  neither  and  the  Zamindar  having  had  *iO  notice  of  the 
transfer,  the  plaintiff  was  not  entitled  to  treat  the  proceedings  in  the  rent 
suit  as  a  nullity  on  the  ground  that  he  was  not  a  party  to  the  suit.  Banga 
Chander  v.  Hur  Ghander  I.  L.  R.  10  Cal.,  496. 

The  term  "  right,  title  and  interest  of  the  debtor  "  as  used  in  the  sale 
certificate  and  order,  must  be  construed  with  reference  to  the  circumstances 
under  which  the  suit  was  brought  and  the  true  meaning  of  the  decree  under 
which  the  sale  took  place  as  well  as  to  the  proceedings  leading  up  to  the  sale. 
In  a  case '  where  proceedings  were  taken  under  the  Bengal  Tenancy  Act  and 
application  was  made  for  the  simultaneous  issue  of  the  orde?  of  attachment 
and  proclamation  as  provided  in  section  163  of  the  Act,  what  wa<*  intended  to 
be  sold  was  the  entire  tenure,  and  not  merely  the  right  title  and  interest  of 
the  defaulter  therein.  Aukhoy  Kumar  v.  Bejoy  Ghand  I.  L.  R.  29  Cal.  813, 
Sc,  6  C.  W.  N.  249  S.  N.  In  execution  of  a  decree  against  one  of  several 
holders  of  a  tenure,  where  it  is  clear  that  what  is  sold  and  intended  to  be  sold 
is  the  interest  of  the  judgment-debtor  only,  the  sale  must  be  confined  to  that 
interest,  although  the  decreeholder  might  have  sold  the  whole  tenure  had  he 
taken  proper  steps  to  do  so,  or  although  the  purchaser  may  have  obtained 
possession  of  the  whole  tenure  under  the  sale.  But  if  hov/ever  it  appears 
that  the  judgment-debtor  had  been  sued,  as  representing  the  ownership  of  the 
whole  tenure,  and   that  the  sale,  although  purporting  to  be  of  the  right,  title 
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and  interest  of  the  judgment-debtor  only,  was  intended  to  be,  and  in  justice 
and  equity  ought  to  operate  as  a  sale  of  the  tenure,  the  whole  tenure  «nust  be 
considered  as  having  passed  by  the  sale.  Jeo  Loll  v.  Ganga  Purshad  I.  L.  R. 
10  Cal.  996.  The  case  of  Doolai  Chand  v.  Lata  Chabul  (L.  R.  6  I.  A.  47,  Sc., 
3  C.  L.  R-  564)  and  Biseshwar  v.  Maharaja  Luchmeshwar  (L.  R.  6  I.  A.  233, 
Sc,  5  C.  L.  R.  477)  were  explained  in  this  case.  The  same  view  was  taken  in 
the  case  of  Nithye  v.  Hurry  Gobind  (I.  L.  R.  26  Cal.  677)»and  in  the  case  of 
Tara  Loll  v.  Sorobar  Singh  (I.  L.  R.  27  Cal.  407  P.  C. ).  The  effect  however, 
is  otherwise  when  the  sale  '#  brought  about  by  friud.  Annada  v.  Hari  Das 
I.  L.  R.  27  Cal.  545.  "** 

Only  the  right  title  and  interest  of  the  judgment-debtor  passes  when  the 
sale  ie  brought  about  by  a  co-sharer  landlord.  Sadagar  v.  Krishna,  I.  L.  R. 
26  Cal!  937  ;  Narain  v.  Srimunta,  I.  L.  R  29  Cal.  219  and  Jibon  Krishna  v, 
Brojo  Lall  I.  L.  R.  30  Cal.  550  Pa,  Sc  .  7  C.  W.  N.  425,  Kristo  v.  Raj  Kristo 
I.  L.  R.  12  Cal.  24. 

Where  one  of  several  joint-tenants  executed  a  kabulyat  in  favour  of  tne 
landlord  and  the  other  tenants  acquiesced  in  the  representation  of  the  holding 
by  the  tenant  who  executed  the  kabulyat  and  the  landlord  sued  him  only  for 
the  rent  and  in  execution  of  that  rent  decree  attached  the  entire  holding,  and 
the  other  tenants  made  no  attempt  to  get  them  recognised  or  to  pay  the 
arrears  :  Held  that  the  attachment  covered  the  entire  holding,  unless  there 
was  fraud  and  collusion  on  the  part  of  the  landlord.  Rajani  Kant  v.  Uzir 
Bibee  7  C.  W.  N.  170. 

Defendant  N#.  10,  the  landlord  in  execution  of  a  decree  for  money  put  to 
sale  the  occupancy  holding  of  an  occupancy  raiyat,  the  defendant  No.  1,  and 
having  purchased  it  himself,  made  a  settlement  of  the  same  with  the  defen- 
dants Nos.  2,  3*  and  4  ;  the  landlord  subsequently  brought  a  suit  against 
defendant  No.  1  for  recovery  of  rent  due  from  him  for  the  past  years  and 
brought  to  sale  the  same  holding,  which  was  thereupon  purchased  by  the 
plaintiff.  In  a  suit  by  the  latter  for  the  recovery  of  possession  ; — Held  that 
the  plaintiff  did  not  acquire  any  title,  in  as  much  as  the  landlord  by  his  own 
act  had  brought  the  raiyati  right  of  the  defendant  No.  1  to  a  termination  and 
there  was  no  subsisting  right  in  that  defencfent  such  as  the  plaintiff  could 
acquire  by  s»le.  Held  further  that  the  plaintiff  was  entitled  to  get  a  refund 
of  the  purchase  money  from  the  landlord  and  that  a  separate  suit  for  that 
purpose  w£s  not  necessary.     Ram  Saran  v.  Mahmud  Lati/3  C.  W.  N.  62. 

If  the,  defendant  was  in  possession  under  a  title  from  a  Hindu  widow,  his 
subsequent  purchase  at  an  auction  sale  under  Reg.  VIII  of  1819,  6  years 
before  the  death  of  the  widow  did  not  give  him  a  new  title  against  those 
claiming  through  the  widow,  especially  where  the  plaintiff  alleged  that  the 
defendant  had  allowed  the  patni  to  fall  into  arrears  and  then  purchased  it 
himself.  Woomesh  v.  Bisheshwar  6  W.  R.  8.  Arrears  of  rent  due  to  a 
zamindar  by  a  Hindu  widow  in  possession  of  her  husband's  property  are  not  a 
personal  debt  of  the   widow,    and   on  a  sale  of  the  property  taking  place  in 
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execution  of  a  decree  against  the  widow  for  such  arrears  in  a  suit  under  Act  X 
of  1859,  the  purchaser  acquires  the  property  absolutely  and  not  merely  the 
rights  of  the  widow.  Teluck  Ghander  v  Madan  12  W.  R.  504,  Sc.,  15  B.  L. 
R,  143  note  ;  Anundo  v.  Mohindra  15  W.  R.  264  ;  ZahooruV  Huq  v.  Oaur 
Charan  15  W.  R.  329.     Rajaram  v.  Sonatone  23  W.  R.  404. 

r  A  mortgaged  estate  which  was  about  to  be  sold  for  arrears  of  Government 
revenue  was  saved*  from  sale  by  the  mortgagee  depositing  a  sum  sufficient  to 
.pay  fthe  revenue  due.  The  mortgagee  then  suedothe  person  in  ( possession  of 
the  talukh,  a  Hipdu  .lady,  widow  of  the  origii?  air*  mortgagor,  seeking  under 
Sec.  9 'Act  I  of  1845  to  obtain  from  her  personally  repayment  of  the  money 
paid  to  save  the  estate  from  sale  ;  not  making  the  reversioners  parties  and  not 
praying  that  the  talukh  might  be  sold  to  pay  the  amount  due.  A  decrej  was 
given  in  that  suit  to  the  mortgagee,  on  the  execution  of  which  decree  the 
reversioners  intervened.  Held  by  the  Privy  Council  that  the  mortgagee  had 
no  charge  on  the  estate  and  was  not  entitled  to  have  it  sold  to  pay  the 
amount  due  ;  the  action  so  brought  was  only  a  personal  action  and  the  decree 
gave  no  remedy  against  the  land  ;  and  it  was  intimated  that  this  ruling  did 
not  affect  the  general  doctrine,  that  in  a  suit  brought  by  third  person,  the 
object  of  which  is  to  recover  or  to  charge  an  estate  of  which  a  Hindu  widow 
is  the  proprietress,  she  will  as  defendant  represent  and  protect  the  estate,  as 
well  in  respect  of  her  own  as  of  the  reversionary  interest.  Nagendra  v. 
Sreemutty  Doncee  8  W.  R.  17  Pc,  Sc,  8  M.  I.  A.  241.  A  sued,  under  Act  X 
of  1859  the4  widow  of  Z  as  widow  of  Z  and  guardian  of  Z's  son  for  arrears  of 
rent  due  by  Z.  He  obtained  a  decree  in  1862  against  the  Widow  as  Z's  re- 
presentative, but  it  was  declared  that  Z's  son  was  not  liable,  on  the  ground 
that  he  had  been  adopted  into  another  family.  In  a  regular  suit,  A  obtained 
a  decree  declaring  Z's  son  to  be  the  heir  of  his  natural  father  Z.  Certain 
estates  of  the  deceased  were  then  in  1867  put  up  for  sale  under  Act  XI  of 
1859  in  execution  of  A's  decree  for  rent  and  A  became  thp  purchaser.  The 
certificate  stated  that  the  sale  was  of  the  right  and  interest  of  the  widow  and 
t,hat  it  took  place  under  the  decree  in  the  regular  suit.  B  the  prior  holder  of  a 
decree  against  Z  for  arrear  of  rent,  having  failed  to  obtain  execution  against 
the  same  property,  then  sue**  A  and  Z's  son  for  a  declaration  t^hat  he  was  en- 
titled to  sell  the  property  on  the  ground  that  it  had  come  to  Z's-  son  as  Z's 
heir,  and  that  only  the  interest  of  the  widow  (who  had  no  interest)  had  been 
purchased  by  A.  Held  (reversing  the  decision  of  the  High  Co'urt)  A  was 
entitled  to  the  property.  (The  case  of  Ishan  v.  Baksh  AH  Mauh  614 
approved).  Court  of  Wards  v.  Coomar  Ramaput  17  W.  R.  459,  Sc„  10  B.  L. 
R.  294,  14  M.  I,  A.  605.  In  execution  of  a  decree  in  a  suit  under  the  provi- 
sions of  Reg.  viii  of  1831  against  a  Hindu  widow  for  arrears  of  rent  of  a 
certain  talukh,  the  interest  of  the  widow  in  another  talukh  was  sold  in  1852 
under  Act  IV  of  1846  ;  and  in  execution  of  another  decree  on  a  bond  given  b}' 
the  widow  for  arrears  of  rent,  a  third  taluk  was  sold  in  1865.  Both  decrees 
were  for  arrears  of  rent  which  had  accrued  due  after  the  death  of  the  husband 
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and  the  suits  were  brought  against  the  widow  alone,  the  reversioners  not 
being  made  a  party.  In  a  suit  by  the  purchaser  of  the  talukhs  from  iihe  re- 
versioner against  the  purchasers  at  the  execution  sales  to  recover  possession  of 
the  talukhs.  Held  that  the  plaintiff  was  entitled  to  recover.  The  decrees 
for  arrears  of  rent  were  personal  debts  of  the  widow  and  not  a  debt  against 
the  estate  of  the  depeased  husband.  Such  decrees  can  be  enfoVced  by  *the 
sale  of  her  inter  test  only,  except  where  the  proceeding  is  ote  which  authorizes 
the  sale  of  the  tenure  underjBengal  Act  VIII  of  1869.  Mohema  Chunder  v. 
Bam  Kishore  23  W.  R.  174,  £c.,  15  B.  L.  R.  142.  When  ir^  a  suit  for  arrears 
of  rent  against  a  Hindu  widow,  the  tenure  itself  is  not  sold,  but  he?  right 
title  and  interest  only,  the  sale  does  not  bind  the  reversioner.  Braja  Lall  v. 
Jibon*Kristo  I.  L.  R.  26  Cal.  285.  (S.  C.  on  appeal  to  the  P.  C.  Jibon  Krishna 
v.  Brojo  Lall  I.  L.  R.  30  Cal.  550,  7  C.  W.  N.  425).  A  decree  for  arrears  of 
rent  was  obtained  by  H  against  B,  a  daughter  in  possession  for  a  life  estate  of 
property  inherited  from  her  father  R.  The  decree  was  for  arrears  which  had 
accrued  during  the  life- time  of  B,  and  the  son  had  been  substituted  for  B  as 
judgment-debtor.  On  an  application  for  execution  of  the  decree, — Held  on 
the  principle  laid  down  in  Barjan  Doobey  .v  Brej  Bhookun  Lall  (I.  L.  R.  1 
Cal.  133,  Sc,  L,  R.  2  I.  A.  275)  that  the  debt  was  a  personal  debt,  payment 
of  which  could  be  enforced  only  against  the  property  left  by  B.  The  decree 
therefore  could  not  be  executed  against  the  property  inherited  by  her  sons 
from  R.  (Harry  Mohun  v.  Gonesh  Chunder  I.  L.  R.  10  Cal.  823  distinguished). 
Krishna  Gobind  v.  Hem  Chunder  I.  L.  R.  16  Cal.  511.  * 

Liabilities  C/fthe  purchaser.— A  purchaser  of  a  patni  sold  in  execu- 
tion takes  It  with  all  its  liabilities,  including  instalments  due  to  the 
zamindar,  and  cannot  recover  them  from  the  original  patnidar.  Khoda  Bux 
v.  Degumberee  W.  R.,  1864,  207.  Where  a  patnidar's  possession  is  disturbed 
by  the  zamindar  and  he  is  prevented  from  collecting  the  rents  of  certain  kists, 
he  is  not  liable  for^those  Kists.  Where  a  taluk  is  sold  for  arrears,  the  patni- 
dar who  is  sold  out  is  not  liable  for  the  rent  of  the  month  in  which  the 
zamindar  presented  the  petition  enjoined  by  clause  3  Sec.  8  Reg.  viii  of  1819r 
Darimba  v.  Nilmoni  15  W.  R.  180.  Sale  of  a  patni  for  arrears  oi*  rent  is 
subject  to  a  charge*  for  previous  arrears.  Peary 'rffohun  y.  Sree  Bam  6  C.  W. 
N.  794.  The.  purchaser  of  the  rights  and  interest  of  a  patnidar  in  a1  patni 
taluk  sold  for  arrears  of  rent,  purchased  the  taluk  subject  to  whatever  claims 
the  zamindar  has  against  it  for  rent,  and  has  no  claim  against  the  surety  of 
the  patnidur  by  reason  of  the  name  of  the  latter  appearing  as  the  owner  of  the 
taluk  in  the  zamindar's  papers  or  otherwise.  He  may  sue  the  other  sharers  for 
the  money  which  he  has  paid  on  their  account.  Obhoy  Chunder  v.  Nilambur 
W.  R.  1864,  73.  The  purchaser  of  a  tenure  at  a  sale  for  arrears  of  rent  was 
held  to  be  liable  for  rent  from  the  date  on  which  the  sale  was  confirmed,  for 
until  conformation  he  could  not  obtain  the  certificate  of  purchase.  Bepin  v. 
Jadu  Nath  21  W.  R.  667.  A  darpatni  lease  granted  upon  the  payment  of  a 
bonus,  contained  a  condition  that  if  the  annual  rent  remained  for   the   longer 
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period  than  one  month  in  arrear  the  lessor  should  have  a  right  of  re-entry. 
The  lessor,  upon  default  in  payment  of  rent,  without  availing  himself'  of  the 
forfeiture,  instituted  a  summary  suit  for  the  arrears  of  rent  and  upon  the 
award  therein,  the  lands  were  sold  for  such  arrears.  Held  that  the  purchaser 
who  brought  the  patni  tenure  without  notice  of  the  condition  of  forfeiture, 
wls  not  subject  to  that  condition.  Deendyal  v.  Joggeshwar,  Marsh  252  ;  2 
Hay  21.  In  a  suit  ior  arrear  of  rent  by  a  mukuraridar  against  his  tfqrmahur- 
aridar,  a  decree  was  passed  ejecting  the  latter?"  and  as  a  consequence  the 
tenure  of  the  darmnJcarardar  was  cancelled.  Hel9  that  mortgagee  from  the 
darmakurardar,  who  had,  previously  to  the  rent  suit,  obtained  a  decree  on 
his  mortgage  and  purchased  himself  at  the  auction  sale,  and  who  had  not 
been  made  a  party  to  the  rent  suit,  was  entitled  to  question  by  suit  the 
validity  of  the  decree  obtained  in  the  rent  suit  ordering  ejectment  of  the 
darmakuraridar.     Madhao  v.  Panhan  I.  L.  R.  4  Cal.  520. 

The  plaintiff  and  the  defendant  purchased  the  same  tenure  at  successive 
sales  held  in  execution  of  two  decrees  under  the  provision  of  Sec.  59  Act  viii 
of  1869  for  arrears  of  rent  due  in  respect  of  different  periods.  Defendant's 
sale  was  first  in  point  of  time.  The  suit  in  which  this  sale  took  place  was 
however  ultimately  restored  and  dismissed,  but  the  defendants  purchase 
remaine/l  undisturbed.  In  the  meantime  however,  after  the  exparte  decree, 
but  before  the  dismissal  of  that  suit,  the  tenure  hq  -\  been  again  sold  for  further 
arrear  of  rent,  which  had  accrued  before  the  defendants  purchase  and  was 
bought  by  the  plaintiff.  Held  that  the  defendant's  purchase  must  prevail,  being 
prior  in  point  of  time,  and  that  the  defendant  was  under  "no  obligation  to 
discharge  the  arrear  of  rent  for  which  the  second  decree  was  obtained  or  to 
give  notice  of  his  purchase  to  the  plaintiff.  Ram  Chunder  v.  Samis  Gagi  I.  L. 
R.  20  Cal.  25.  A  patni  taluk  was  sold  in  execution  of  a  decree,  but  the 
auction  purchaser,  although  he  obtained  possession,  did  not  get  himself  regis- 
tered, in  the  zamindar's  sherista.  In  a  suit  by  the  za«  indar  against  the 
former  holder  of  the  patni  for  rent  due  for  a  period  previous  to  the  sale, — held 
that  the  suit  lay  against  him,  and  that  the  rights  of  the  zamindar  were  not 
aftected  by  the  existence  of  remedy  provided  by  Sec.  7  Beng  Reg.  vui  of  1819. 
(Sukhy  Naraen  v.  KMUer  fW13B.  L.  R.  146  referred  to)'  S'irendra  Nath 
v.  Tincowri  I.  L.  R.  20  Cal.  247.  The  plaintiff  sued  the  first  five*  defendants 
for  arrears  of  rent  due  in  respect  of  a  certain  tenure  and  obtained  a  decree  on 
the  16th  April  1888.  In  execution  of  that  decree,  the  tenure  was  sold  on  the 
8th  April  1891,  the  defendants  6,  7  and  8  being  the  auction  purchasers.  On 
the  18  April  1896  the  plaintiff  sued  all  eight  defendants  for  arrears  of  rent 
which  had  beeome  due  between  the  16th  April  1888  and  the  8th  April  1891. 
Held  that  the  auction  purchasers  (defendants  6,  7  and  8)  were  not  liable,  the 
arrear  of  rent  sued  for  having  become  due  prior  to  their  purchase.  Faez 
Rahaman  v.  Ram  Sakh  I.  L.  R.  21  Cal.  169.  Where  a  tenure  has  once  been 
sold  for  its  own  arrear,  it  cannot  again  be  put  up  to  sale  for  the  arrears  due  on 
account  of  a  previous  period.  Fran  Gour  v.  Haminta  Kumari  I.   L.  R.  12  Cal. 
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597.  The  principle  underlying  these  cases  seems  to  be  that  there  cannot  be  two 
first  charges  for  different  rents.  So  where  a  tenure  is  sold  in  execution  of  a 
decree  for  arrears  of  rent  of  a  subsequent  period,  any  arrears  for  a  previous 
period  cannot  be  treated  as  a  charge  on  the  tenure  and  consequently  the  pur- 
chaser cannot  be  made  liable  for  it.  .  ^  , 

A  stipulation  for  payment  of  interest  upon  arrears  of  rent  is  an  ordinary 
incidenjb^of  tenancy  in  this  country,  unless  there  is  something  unusual  in  the 
stipulation,  :*nd  as  a  rule  is  Ittached  to  the  tenancy  so  that  a  purchaser.of  the* , 
tenancy  will  also  be  bourfd  toy  the  stipulation.  Where  a  "tenure  is  advertised 
for  sale  in  execution  of  a  decree  for  arrear  of  rent,  it  is  not  necessary  for  the 
decreeholder  to  specify  tthe  rate  of  interest  in  the  sale  proclamation.  Where 
in  a^ease  the  stipulation  was  that  the  lessee  should  pay  a  sum  of  ten  rupees 
in  default  of  delivery  to  the  landlord  of  a  certain  qnantity  of  molasses  : — held 
that  it  was  merely  a  personal  covenant  by  the  lessee.  That  the  rent  men- 
tioned in  the  sale  proclamation  not  having  included  this  sum,  the  auction 
purchaser  was  not  bound  to  pay  that  sum  Raj  Naraen  v.  Panua  Chand 
I.  L.  R.  30  Cal.  213,  Sc,  7  C.  W.  N.  203.  The  object  of  a  sale  notification  is 
to  make  known  to  intending  purchaser  the  rent  for  which  they  would  be  liable 
if  they  bought  She  property  under  sale.  Where  an  application  for  execution 
of  a  decree  for  arrears  of  rent  and  the  sale  notification  and  the  sale  certificate 
stated  a  certain  amount  as%he  annual  rent  payable  out  of  which  a  certain  sum 
was  kept  in  abeyance  as  Bhadran  Mahakups,  and  the  balance  was  stated  as 
the  net  annual  fent  ;  Held  that  the  purchaser  was  entitled  to  the  deduction 
of  the  amount  stated  in  the  sale  proclamation  on  account  of  Bhadran 
Mahahup.  Shariat  Mondid  v.  Surjakant.  7  C.  W.  N.  386.  A  tenant  when 
sued  for  arrear  of  rent  of  a  jote,  compromised  the  case  by  executing  a  solenama 
agreeing  to  pay 'rent  at  .13  annas  per  bigha  on  4300  bighas.  Subsequently  the 
jote  was  sold  in  execution  of  a  decree  based  on  the  basis  of  the  solenama  and 
was  purchased  by  the  defendant  on  the  20th  March  1889,  the  sale  being  con- 
firmed on  the  7th  August  1889.  In  a  suit  instituted  by  the  landlord  against 
the  auction  purchaser  for  arrear  of  rent  for  the  whole  year  1296  (\St\\  April 
1889  to  r?£h  April  1890)  :  Held  that  the  purchaser  was  liable  for  the  wVtole 
instalment  of  »ent  accrued  due  after  the  date  or*  his  purchase,  but  before  the 
confirmation  of  the  sale,  notwithstanding  that  his  title  was  not  perfected  until 
the  latter  dat-».  Rent  is  to  be  regarded  not  as  accruing  from  day  to  day,  but 
as  falling  due  only  at  stated  times  according  to  the  contract  of  tenancy,  or  in 
the  absentee  of  any  contract,  according  to  the  general  law  laid  down  in  Section 
53  of  the  Bengal  Tenancy  Act.  Held  also  that  he  was  liable  for  rent  under 
the  terms  of  the  solenamah  irrespective  of  any  question  as  to  whether  the 
quantity  of  land  there  mentioned  was  correct  or  not.  Satyendra  v.  Nilkantha 
I.  L.  R.  21  Cal.  383. 

After  the  mortgage  of  a  dar  talukh,  the  mortgagor  with  the  consent  of  the 
landlord,  got  the  dar  talukh  transformed  into  a  patui  talukh,  which  was  how- 
ever, sold  in  execution  of  a  decree  for  its  own  arrears   and   purchased  by   the 
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principal  defendants.  In  a  suit  for  possession  of  the  dar  talukh  by  the  plain- 
tiffs, who  represented  the  purchaser  at  a  sale  in  execution  of  the  mortgage 
decree  ; — Held  that  the  old  dar  talukh  having  been  transformed  into  a  patni 
which  passed  to  the  principal  defendants  by  thp  sale  in  execution  of  a  decree 
for  its  own  arrears,  there  was  nothing  of  which  the  plaintiff  could  recover 
khas  possession.  Held  also  (per  Banarjee  J.)  that  the  creation  of  a  mortgage 
gives  certain  rights  £o  the  mortgagee  over  the  mortgaged  property $  ,but  it 
•  does  hot  necessarily  prevent  third  parties  from  dealing  with  tho  mortgagor 
still  as,  owner  of  thetproperty  ;  nor  is  the  mortgaged  'entitled  in  every  case  to 
ignore  the  rights  arising  out  of  such  dealings,  in  favour  of  third  parties,  but 
this  rule  is  subject  to  one  qualification,  namely,  that  th,e  transaction  between 
the  mortgagor  and  third  parties,  if  free  from  fraud  and  collusion,  are  bincling 
on  the  .  mortgagee  and  persons  deriving  title  from  him.  (Baij  Nath  v. 
Ramodeen  L.  R.  1  I.  A.  100,  Sc,  21  W.  R.  233  ;  Hem  Chunder  v.  Thakomani 
I.  L.  R.  20  Cal.  533  ;  and  Lalla  Mitterjut  v.  Raj  Chundra  15  W.  R.  448 
followed  in  principle.)    Jatendra  v.  Godadhur  2  C.  W,  N.  29. 

12.     From  the  proceeds  of  the  sale  of  the   under- 
Proceeds  of  sale  how     tenure,  the  Officer  holding  such  sale 
to  be  dealt  with.  shall  repay  to  the  judgment-creditor 

the  necessary  expenses  incurred  by'  him  in  procuring 
it ;  and  after  satisfying  the  decree  in  execution  of 
which  the  sale  was  made,  shall  hold  the  residue,  if 
any,  in  deposit  on  account  of  the  defaulting  holder  of 
the  under-tenure. 

Surplus  proceeds  of  sale. — The  surplus  proceeds  of  a  sale  made  for 
default  of  payment  of  patni  rent,  though  under  attachment  by  a  Civil  Court 
in  the  hands  of  the  collector,  continues  to  be  the  property  of  the  patnidar, 
until  ovdeved  to  he  paid  away  by  an  order  from  such  Court.  Saefoolah  v. 
Litchmuput  13  W.  R,  58.  A  patnidar  caused  to  be  solo\  the,  tenuit  of  his 
darpatnidar  under  Sec.  59  Bcng.  Act  viii  of  1869  for  arrears  of  rent  due  up  to 
12th  April  1876.  This  sale  took  place  on  the  7th  November  1876  and  after 
satisfaction  of  the  decree,  the  surplus  proceeds  remained  in  the  colle^torate  to 
the  credit  of  the  darpatnidar.  Afterwards  in  December  1876  the  jpatnidar 
brought  another  suit  for  the  darpatni  rent  due  in  respect  of  the  period 
between  April  and  October  1876,  and  having  obtained  a  decree,  attached  the 
surplus  sale  proceeds  in  the  collectorate,  which  were  at  the  same  time  attached 
by  two  other  holders  of  ordinary  decrees.  Held  that  the  decree  of  the  patni- 
dar, although  for  rent  of  the  current  year,  had  no  priority  over  the  other 
decrees  ;  and  that  tho  surplus  proceeds  of  the  sale  of  the  darpatni  tenure 
formed  part  of  the  assets  of  the  darpatnidar  and  were  not  hypothecated 
to  the  patnidar  for  the  rent  of  the   ourrent   year.     Griek   Chunder  v.   Durga 
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Diss  I.  L.  R.  5  Cal.  494.  The  patnidar  of  a  taluk  granted  a  darpatni  to  the 
defendants  on  the  10th  of  February  1859.  The  same  patnidar  afterwards 
mortgaged  the  patni  talukh  to  the  plaintiffs  who  obtained  a  decree  on  their 
mortgage  on  She  28th  September  1874.  The  patni  was  sold  for  its  own  arrears 
on  the  17th  November  1876  ;  a'hd  after  payment  of  rent  and  all  expenses, 
there  remained  a  surplus  in  the  hand  of  the  collector,  which  weA  ••attache?!  by 
the  plaintiff  in.iexecution  of  their  decree  on  the  9th  of  November  1876.  On 
the  12MJ  of  January  1877,  the  defendants  instituted  a  suit  against  the  patni- 
dar under  clause  5  Sec.  lt7  Reg.  viii  of  1819  for  compensation  for  the  loss  of  ' 
the  darpatni  and  obtained  a  decree,  which  the  court  directed  to  be  ^satisfied 
out  of  the  surplus  sale  proceeds.  In  a  suit  by  the  plaintiffs  to  recover  the 
amqunt  paid  for  compensation  on  the  ground  that  the  plaintiff's  attachment 
was  pi'ior  to  the  defendants  suit  :  Held  that  the  defendants  decree,  must  not- 
withstanding the  plaintiff's  attachment,  be  satisfied  out  of  the  surplus  sale  pro- 
ceeds in  priority  to  the  plaintiff's  decree.  Surnomoyee  v.  Land  Mortgage 
Bank  I.  L.  R.  7  Cal.  173,  Sc,  8  C.  L.  R.  341. 

A  patni  taluk  having  been  sold  for  arrears  of  rent  under  Reg  viii  of  1819, 
the  surplus  sale  proceeds,  held  in  deposit  in  the  collectorate  was  drawn  out  at 
intervals  by  the  holders  of  money  decrees  against  the  patnidars.  The  plaintiff 
who  held  a  mortgago  of  the  talukh,  sued  to  recover  from  the  decreeholders, 
the  amount  of  his  unsatisfied  claim.  Two  of  the  defendants  pleaded  thatove 
and  above  the  amount  taken  by  them  there  remained  in  deposit  sufficient 
money  to  satisfy  the  plaintiff  and  that  the  other  unsecured  creditors  who  had 
drawn  out  this  balance  should  alone  be  held  liable.  Held  that  the  surplus 
sale  proceeds  were  to  be  regarded  as  the  shape  into  which  the  plaintiff  security 
was  converted  and  as  before  such  conversion,  the  security  could  not  be  split 
up  into  parts,  the  plaintiff  was  entitled  to  realize  the  balance  due  to  him  out 
of  the  whole  of  the  surplus,  as  otherwise  his  security  would  be  diminished. 
Oosto  Behary  v.  Shib  Nath  I.  L.  R.  20  Cal.  21.  Section  73  of  the  Transfer  of 
Property  Act  only  gives  a  right  to  the  mortgagee  over  the  residue  of  the 
sale  proceeds,  and  refers  to  case  where  the  law  otherwise  provided  that  the 
effect  of  the  sale  is  to  nulify  a  mortgage  :  it  is  not  intended  in  anyway  to  en- 
large the  interest  c£  the  purchaser  at  a  ss^e  for  arrear  of  revenue  or  rent. 
Prem  Chayd  v.  Permina  I.  L.  R.  24  Cal.  546  referred  to)  Beni  P'rosad  v. 
Rewat  Lall  I.  L.  R.  21  Cal.  746.  A  seputnidar  is  not  entitled  to  a  share  of 
the  proceeds  of  a  sale  of  the  patni  for  arrears  of  rent  held  under  Reg  viii  of 
1819.     Moti  Lall  v.  Bisheshwar  3  C.  W.  N.  60. 

13.     An  appeal  shall  lie  to  the  Collector  from  any 
proceedings    of  a  Deputy  or  Assist- 
ant Collector,  if  made  within  fifteen 
days  ;    and  to    the   Commissioner  from  any  original 
proceedings  of  a  Collector,   under  this  Act,  if  made 
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within  thirty  days  from  the  date  of  the  sale  :  but  no 
proceedings  under  this  Act  shall  be  reversed  or  modi- 
fied in  appeal,  except  upon  the  ground  of  irrelevancy 
of  the  law,  or  of  such  an  irregularity  in  procedure  as, 
in*  the  opinion  of  the  appellate  authority,  has  caused 
injury  to  the  interests  of  one  of  the  parties  to  thfef\suit 
in  which  the  decree  was  passed.       «•  4 

A  patni  tenure  was  sold,  in  execution  of  a  rent  decree  under  the  provisions 
of  thia  Act.  Against  this  sale  an  appeal  was  made  to  the  Commissioner,  who 
set  it  aside,  on  the  ground  that  the  sale  was  advertised  to  be  held  in  one  place 
but  was  actually  held  in  another.  On  the  case  coming  up  to  the  Board  on 
appeal  they  held  that  they  had  no  jurisdiction  to  interfere  with  the  Commis- 
sioner's order,  but  as  the  subject  of  Regulation  VIII  of  1819  is  one  which  falls 
within  the  scope  of  their  administration  generally,  they  expressed  their  con- 
currence with  the  view  taken  by  the  Commissioner  that  the  irregularity  in 
the  notice  should  have  been  sufficient  to  prevent  the  sale  of  the  property 
under  the  patni  procedure. — (Board's  Miscellaneous  Proceedings  of  21st 
September  1895  No.  397,  Collection  7,  File  241  of  1895). 

Sale  Law  Manual  p.  88.  ■ 

A   sale   hs.ving  been  effected  by  order  of  a  Deputy  Collector,  an  appeal  was 

made  to  the  Collector  who  set  aside  the   sale.     The   Commissioner,   however, 

considering  that  the  Collector  had  no  jurisdiction  and  that  no  injury  had  been 

made  out   reversed   the   order   of  the  Collector.     Held  that  the  sale  did  not 

become  confirmed  or  otherwise  final   and   conclusive   before   the  date   of   the 

Commissioner's  order.    Prannath    v.    Troyluckho  14  W.  R.  284.     The   fact  of 

no  notice  having  been  served  in  the  moffussil  is   sufficient  ground  for   setting 

aside  a  sale  for  arrears   of  rent.     An  appeal  to  the   Collector  is  not  necessary 

as  a  condition  precedent  to  a  suit  in  the  civil  court   under  section  Act  13  viii 

B.  C.  of  1&55.  Nayendra  v.  Masruff  Bibee  15  W.  R.  17.  The  burden  of  proof 

is  on* the  plaintiff  who  v^ants  to^et  aside  a  sale  on  the  ground  ef  fraud  to  show 

that  the1  notices   prescribed  by   law  were  not  served  Deen  Doyal  v.,  Danu  Roy 

13  W.  R.  185.     When  a  tenure  is  duly  sold  for  arrears  of  rent  under  Act  x.  of 

(i 
1859  and  Act  viii.    (B.  C.)  of  1865,  the  absence  of  a  share-holder's  name   from 

the  proceedings,  does  not  as  a  matter  of  law  invalidate  the  sale  as  against  him. 

Doorbijoy  v.  Prithee  Narain  14  W  R.  30.  When  a  tenure  is  sold  under  Act  viii. 

(B.  C.)  of  1865,  the  sale  cannot  be  set  aside,  unless  it  is  shown  that  no  arrears 

were  due  and   that   the   decree   and   the   sale   were  fraudulent  and  that  the 

purchaser  was  party  to  the  fraud.     Damoodur  v,  Nimanund   15  W.   R.   365. 

Inadequacy  of  price  is  no   ground  for  setting  aside  a  sale  regularly  held  under 

the  patni  law.     Mungazer  v.  Shibo  Sundari  21  W.  R.  369. 

Sec.  151  Act  X.  of  1859  bars  a  regular  suit  to  set  aside  a  sale  in   execution 
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of  a  decree?  for  arrears  of  rent.  No  appeal  lies  from  an  order  of  a  Collector 
passed  after  decree  and  relating  to  the  execution  thereof.  Ruttun  Jtfonee  v. 
Kali  Kissen  W.  R.  Sp.  No  147.  This  decision  was  called  into  question  in  the 
case  of  Tekaet  Bhao  Narain  v.  The  Court  of  Wards  15  W.  R.  58,  where  it 
was  held  that  "  where  circumstances  indicate  not  merely  irregularity,  but 
irregularity  brought  about  by  the  contrivance  of  the  decree-hoMJr,  the  ^Oivil 
Court  has  jurirvdiction  to  set  aside  the  sale."  # 

Wlteli  the  tenure  of  a  ^tenant  admittedly  in  possession  is  sold  under  Sec. 
105  Act  X  oi  1859,  he  has  no  right  to  sue  for  the  reversal  of  the  sale,  but  * 
when  a  party  alleges  that  he  is  the  tenant  and  the  person  against  whom  the 
Act  X  suit  was  brought  was  not  the  tenant  in  possession,  he  has  a  right  to 
to  hiring  his  action  in  ttie  Civil  Court  to  set  aside  the  sale  alleged  to  have  been 
procured  by  fraud  or  to  restrain  the  defendant  from  availing  themselves  of 
rights  acquired  by  such  sale.     Gunga  v.  Das  Ram  Narain  7  W.  R.  183  F.  B. 

14.     No  appeal  as  of  right  shall  lie  from  any  order 
passed    in   appeal   under   this  Act ; 

Power  of  Revision.       _      1         _  .      .  , 

but  a  Commissioner,  m  any  case  in 
which  an, appeal  has  been  heard  by  a  Collector,  and 
the  Board  of  Revenue,  in  any  case  in  which  an  appeal 
has  been  heard  by  the  Commissioner,  may  call  for  the 
record  at  any  time  within  three  months  from  'the  date 
of  the  order  passed  in  appeal,  and  pass  thereon  such 
orders  as  they  may  think  proper. 

A  Commissioner  set,aside  the  sale  of  certain  under-tenures  in  execution  of 
a  decree,  on  the  ground  that  three  of  the  five  lots  sold  were  not  in  arrears, 
though  the  jama^af  the  five  lots  were  the  same  as  that  for  which  the  sale  took 
place.  The  law  only  allows  lands  in  arrears  to  be  sold.  Held  by  the  Board, 
on  appeal,  that  the  Commissioner  had  power  to  upset  the  sale,  and  the  reasen 
given  by  him  was  valid.  They,  however,  under  the  following  section,  supple- 
mented the  Commissioner's  order  by  directing  that  the  purchaser  should 
receive  bacb  his  purchase-money  with  interest  at  the  rate  of  12  per  cent  pay- 
able by  the  respondent.— (Board's  Miscellaneous  Proceedings  of  6th  August 
1892,  Collection  7,  File  303  of  1892.) 

The  s^le  of  a  tenure  in  execution  of  a  decree  under  this  Act  was  postponed 
by  a  Collector  on  the  representation  of  one  of  the  debtors  that  if  he  failed  to 
pay  up  the  arrears  due  within  the  time  of  postponement,  the  sale  was  to  be 
held.  But  no  fresh  notice  was  published.  The  tenure  was  afterwards  sold 
as  the  arrears  had  not  been  paid  up.  The  sale  proceedings  of  the  Collector 
was  upheld  by  the  Commissioner  on  appeal.  Against  this  order  of  the  Com- 
missioner an  appeal  was  perf erred  to  the  Board,  who  held  that  on  the  post- 
ponement it  was  incumbent  on  the  Collector  to  issue  a  fresh   notice,   and    the 
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failure  to  do  so  vitiates  the  sale  proceedings.  They  accordingly  set  the  sale 
aside.— (Board's  Miscellaneous  Proceedings  of  26th  July  1890,  No.  59,  Collec- 
tion 7,  File  130  of  1890.) 

Sale  Law  Manual  p.  89.  ( 

15.     If  any  sale   of  an  under-tenure  shall,  under 

Purchaser 'to  recover       either  ofthe  tw0  Preceding  Sections, 
purchase-money  "in       ^Q    get  asi(J        tfa      purcnaser  g^lj  be 
,  suchmanner as  appea-  >  g  r 

'  pate  or  revising  au-     entitled  to  receive(hack  the  purchase- 

thontjj  may  direct,*  if  ± 

sale  be  set  aside.  money  with  or  without  interest,  and 

in  such  manner  as  the  appellate  or  revising  authority 
may  in  each  instance  direct.  Any  order  for  the  re- 
covery of  the  purchase-money  or  interest,  passed  by 
such  appellate  or  revising  authority  as  aforesaid,  may 
be  enforced  by  the  process  in  force  under  decrees  for 
the  recovery  of  arrears  of  rent. 

l&j     The  purchaser  of  an  under-tenure  sold  under 
Purchaser  to  acquire     this   Act  shall  acquire  it  free  of  all 

the     under-tenure,  x 

with   certain   excep-     encumbrances      which     may     have 

tions,  free  of  encum-  e 

brances.  accrued   thereon   by  any  act  of  any 

holder  of  the  said  under-tenure,  his  representatives, 
or  assignees,  unless  the  right  of  making  sutfh  encum- 
brances shall  have  been  expressly  vested  in  the  holder 
by  the  written  engagement  under  which  the  under- 
tenure  cwas  created,  or  by  the  subsequent  written 
authority  of  the.  persqn  who  created  it,  his  representa- 
tives or  assignees  :  Provided  that  nothing  herein  con- 
tained shall  be  held  to  entitle  the  purchaser*  te  eject 
khiidkhast  raiyats  or  resident  and  hereditary c-culti- 
vators,  nor  to  cancel  bond-fide  engagements  made  with 
such  class  of  raiyats  or  cultivators  aforesaid  by  the 
late  incumbent  of  the  under-tenure  or  his  representa- 
tives, except  it  be  proved,  in  a  regular  suit  to  be 
brought  by  such  purchaser  for  the  adjustment  of  his 
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rent,  that  a  higher  rent  would  have  been  deman^able 
at  the  time  such  engagements  were  contracted  by  his 
predecessor.  Nothing  in  this  section  shay  be  held  to 
apply  to  the  purchase  of  a  tenure  by  the/  (previous 
holde^  thereof,  through  whose  default  the  tenure  was 
brought  to  sale. 


> 


Incumbrancs.— Clause  7  See  15  Reg  vii  of  1799  provided  for  thcJale  of  a 
dependent  taluk  or  other  tenure  which  by  the  title  deeds  or  established  usage 
of  th^e  country  was  traifeferable  by  sale  or  otherwise.  By  Act  viii  of*  1835 
thepo.verof  sale  was  transferred  to  Dewany  Adwalut.  Sec.  15  Reg.  vii  of 
1799  did  not  in  express  terra  say  whether  the  taluk  or  tenure  was  to  be  sold 
free  from  or  subject  to  incumbrances  which  might  have  been  created  by  the 
former  holder.  Clause  1  Sec  11  of  Reg.  viii  of  1819  provided  that  any  taluk  or 
saleable  under  tenure  sold  under  the  rules  of  that  Regulation  was  sold  free  of 
all  incumbrances  that  might  have  accrued  upon  it  by  the  act  of  the  defaulting 
proprietor,  unless  the  right  of  making  such  incumbrances  should  have  bee"h 
expressly  vesteo?  in  the  holder  by  a  stipulation  to  that  effect  in  the  written 
engagement  under  which  the  taluk  might  have  been  held.  Clause*3  of  the 
same  section  protected  khuakast  ryot  and  all  bonafide  engagement  at  fair 
rents  made  -*wi^h  such  tenants  by  the  late  incumbent  or  his  representative. 
But  it  was  not  a^  that  time  expressly  stated  whether  a  sale  of  a  tenure  of  the 
nature  defined  in  Sec.  8  Reg.  viii  of  1819,  if  sold  by  any  other  process  than 
that  provided  by  clause  2  and  3  of  that  section  was  free  of  incumbrances 
created  by  the  former  proprietor  or  not  and  consequently  Reg.  I  of  1820  was 
passed  to  clear  up  any  doubt  on  that  subject,  and  it  was  provided  that 
whenever  a  sale  of  any  of  the  tenure  of  the  nature  described  in  Sec.  8  of  Reg. 
viii  of  1819,  took  place,  whether  the  sale  was  made  under  the  provisions  of 
that  section  or  under  summary  process  authorized  by  the  general  Regulations 
the  sale  was  subject  to  seen  1 1  and  was  consequently  free  of  all  incumbrances 
except  thJse  referred  ,Jo  in  clause  3,  and  amongst  other^the  tenure  of  cultiva- 
ting ryots  wfio  had  engagement  eiitered  into  with  them  by  the  •  former 
propretor  at  rents  which  were  as  high  as  were  demandable  at  the  time  when 
the  engagements  were  entered  into.  Still  the  law  which  rendered  the  sales 
free  from  incumbrances  was  confined  to  tenures  of  the  nature  defined  in  Sec. 
8  Reg.  viii  of  1819.  Ihis  was  the  state  of  the  law  when  Act  X  of  1859  was 
passed  and  it  was  enacted  by  section  105  that  "if  the  decree  be  for  an  arrear 
of  rent  due  in  respect  of  an  under  tenure  which  by  the  title  deeds  or  the 
custom  of  the  country  is  transferable  by  sale,  the  judgment  creditor  may 
make  application  for  the  sale  of  the  tenure  and  the  tenure  may  thereupon  be 
brought  to  sale  in  execution  of  the  decree  according  to  the  rules  for  the  sale 
of  under- tenures  for  the  recovery  of  arrears  of  rent  due  in  respect  thereof 
contained  in  any  law  for  the  time  being  in  force."     That  section  in   effect  in- 
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corporated  the  provisions  of  Sec.  15  Reg.  vii  of  1799  and  Sees  8  and  11  of  Reg. 
viii  of  lol9  and  by  incorporating  these  provisions  enacted  that  all  teuures  of 
the  description  mentioned  in  Sec.  8  Reg  viii  of  1819  was  to  be  sold  free  from 
incumbrances  according  to  the  stipulation  of,  Sec  11  of  that  Regulation. 
There  was  however  no  law  in  force  by  which  tenures  other  than  these  defined 
in  Sec  8  of  Reg.  viii  of  1819,  that  is  tenures  which  were  transferable  by  the 
custom  of  the  country  could  be  sold  free  from  incumbrances.  The  pniission 
«was  supplied  by  Act  viii  (Be)  of  1865  the  16th  Section  of  which  pnacted  that 
all  tenures  sold  uud?r  the  provisions  af  that  section  Was  to  be  sold  free  from 
all  incumbrances,  but  subject  to  the  proviso  in  that  section  which  was  in  the 
same  words  as  that  contained  in  clause  3  Sec.  11  Reg.  viii  of  1819. 
Shahaboodeen  v.  Fatteh  AH  7  W.  R.  260  F.  B„  Be,  B.  L.  R,  Sup  Vol  646   c 

A  mortgage  created  by  a  defaulting  under  tenant,  on  account  of 
a  debt  contracted  by  him,  cannot  continue  to  the  prejudice  of  the  auction 
purchaser  of  the  tenure  sold  under  section  105  Act  X  of  1859.  Kaltekant 
v.  Romonikant  3  W.  R.  217.  Subordinate  tenures  not  created  in  good 
faith  are  not  protected,  when  the  tenure  itself  is  sold  for  arrears  of  rent 
Dxirga  Gharan  v.  Aninda  Moyee  3  W.  R.  127.  The  sale  of  a  tenure 
under  Act  viii  of  1835,  for  arrears  of  current  rent  conveys  thf  whole  tenure 
free  from  all  incumbrances.  Dwarka  Nath  v.  Manick  (Jhuader  3  W.  R.  197. 
Sales  under  Sec.  110  of  Act  X  of  1859  are  not  of  te/.ures  for  arrears  of  rent 
due  on  the  tenure  sold,  out  for  arrears  of  rent  due  on  other  tenures.  In  such 
sales  only  the  rights  and  interest  of  the  defaulter  are  sold.  '  Ram  Jibun  v. 
Peary  Lull  4  W.  R.  31  Act  X.  The  purchaser  of  a  tenure  sold  for  arrears  of 
rent  acquires  the  tenures  free  from  all  encumbrances  and  under  tenures 
created  by  the  defaulter.  Jan  Ali  v.  Safuna  6  W.  R.  Act  X  6.  Under 
tenure  fall  with  the  original  tenure  of  the  defaulter  an,d  are  liable  to  enhance- 
ment by  the  purchaser  of  the  tenure  sold  for  arrears  of  rent.  Tarwk  Nath 
v.  McAllister  6  W.  R.  Act  X  34.  Section  16  Beng  Act  viii«>f  1865  does  not 
apply  to  the  purchaser  of  the  rights  and  interest  of  a  fractional  share  in  an 
under  tenure  Tiara  Sundari  v.  Kuihna  Manx  5  B.  L.  R.  Ap.  37.  Sc,  13  W.  R. 
257<  See  Shama  Ghand  v.  Jagat  Chunder  22  W.  R.  541.  Mohadeb  tv.  Gowell 
15  W.  R.  445,  Gowell  /.  Mohtdlb  17  W.  R.  182,  Monmofiio  /:  Q/ascote  20  W. 
R.  275.  It  a  piece  of  land,  constituting  a  tenure  is  sold  without  Uie  consent 
of  the  zamindar  the" purchaser  can  only  be  treated  as  holding  a  rent  free 
tenure,  subject  to  that  of  the  original  tenant,  such  rent  free  holding  being 
are  incumbrance,  which  can  be  avoided  by  the  purchaser  when  th&  tenure 
itself  is  sold.  Shib  Das  v.  Bama  Das  15  W.  R.  360.  A  purchase  is  not  free 
from  incumbrances  when  the  tenure  itself  is  not  sold.  Dorrga  Sunder  v. 
Denobundhu  8  W.  R.  475.  An  auction  purchaser  of  an  under  tenure  at  a  sale 
under  Act  viii.  (Be)  of  1865  finding  an  incumbrance  thereon  created  by  his 
predecessor  in  the  shape  of  a  makurari  lcaso,  sued  the  lessee  to  recover  khas 
possession  of  the  land.  Defendant  pleaded  a  right  of  occupancy  founded  on 
hie  having  cultivated  the  land  for  12    years  :     Held   that  the   defendant  was 
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protected  from  ejectment  by  Sec.  6  Act  X  of  1859  ;  and  that  even  if  the  lease 
was  avoided  under  Sec.  16  Act  viii  of  1866  (B.C.)  ejectment  must  not  ^necessa- 
rily  follow.  Nilmadhab  v.  Shiboo  Pal  13  W.  R.  410.  See  Paruag  v. 
Pratap  Naravn  11  W.  R.  253.  And  Teluck  Oaunder  v.  Raja  Sattyananda  20 
W.  R.  315.  The  auction  purchaser  of  an  under  tenure  soil  under  Act  viii 
(Be)  of  1865,  acquires  it  free  from  any  lakheraj  incumbrance  Qrtkted  by*  the 
previous  holdev,  if  the  latter  had  no  authority  to  create  sjich  an  encumbrance. 
Issur  tfAander  v.  Bistoo  Chunder  12  W.  R.  32.  Where  a  tenure  whose  .  lease 
does  not  contain  any  stimulation  reserving  a  right  of  I  sale  for  arrears  6i  rent 
is  sold  for  arrears,  it  is  sold  subject  to  incumbrances  and  the  pupdiaser  is 
bound  by  a  decree  of  fore-closure  passed  against  the  former  holder.  Mohesh 
Chyjider  v.  Chunder  Monee  15  W.  R.  237.  Shahabadden  v.  Fxdteh  AH  B.  L. 
R.  Sup  vol  646.  Forbera  v.  Lutchmpat  10  B.  L.  R.  139,  Sc,  17  W.  R.  197, 
14  M.  I.  A.  330.  See  Jasumaudin  v.  Manaon  Ali  15  W.  R.  11.  No  sanction 
of  the  zamindar  would  avail  unless  the  right  is  vested  in  the  holder  by  the 
written  engagement  under  which  the  under  tenure  is  created  or  by  the  subse- 
quent written  authority  of  the  person  who  created  it  or  his  representative. 
Eshan  Chunder  v.  Hurrish  Chunder  21  W.  R,  137.  In  a  case  between  the 
purchaser  of  a  patni  taluk  at  an  auction  sale  under  Act  viii  ot  1865  (Be)  and 
a  party  claiming  as  darijaradar,  the  point  to  be  decided  is  whether  the  latter 
was  bona  fide  in  possession  by  collecting  rent.  If  he  was,  the  question  of  the 
voidance  or  voidability  of  tne  tenure  is  not  one  which  can  be  disposed  of  in 
the  collector's  court  Gunga  Ram  v.  Ram  Kamal  13  W.  R.  68.  As  a  general 
rule  when  a  ten-are  is  sold  in  execution  of  a  decree  under  the  provisions  of  Act 
viii  (Be)  of  1865,  the- whole  tenure  passes,  unless  there  is  some  reservation 
made  at  the  time  of  the  sale.  Hargobind  v.  Damante  13  W.  R.  304.  Sudhu 
Chunder  u.  Gov,r  Chunder  15  VV.  R.  99.  When  a  tenure  is  sold  in  execution 
of  a  decree  for  arrears  of  rent  under  Act  viii  (Be)  of  1865,  the  tenure  itself 
passes,  and  not  merely  the  right  title  and  interest  of  the  tenant  whose  name 
is  registered  in  the  zamindari  book.  Fatema  v.  Collector  of  Tipperah  13  W. 
R.  433.  The  purchaser  of  an  under  tenure  sold  at  the  suit  of  a  landlord 
acquires  rights  higher  thau  those  of  an  ordinary  purchaser  by  private  contract 
only  to  tne  extent  conferred  by  the  express  term  of  tho  law.  The  purchaser 
of  a  patni  taluk  is  not  entitled  to  set  at  naught  all  decisions  arrived  aiJ  against 
the  defaulting  patnidar.  Tara  Prosed  v.  Ram  Narsing  14  W.  R.  283  Sc  6 
B,  L.  R.  App.  5.  Where  the  lights  and  interest  ot  a  judgment  debtor  are 
sold  in  execution  nnder  Act  viii  (Be)  of  1865,  the  tenure,  itself  does  not  pass 
muchless  does  it  pass  free  from  all  encumbrances,  and  the  purchaser  is  not 
entitled  to  eject  tenants  who  have  been  occupying  and  cultivating  the  land 
for  more  than  12  years.  Rajkissen  v.  Dusrath  15  W,  R.  233.  Where  a  tenure 
inherited  by  a  Hindu  widow  from  her  husband  is  sold  for  arrears  of  rent  under 
Act  viii  of  1865  the  pnrchaser  does  not  acquire  merely  her  personal  right,  nor 
do  the  rights  acquired  by  him  cease  on  her  death.  Zubooral  Huq  v.  Guru 
Charan   15   W.   R.   329.     The  auction  purchaser  of  a  taluk  seeking  to  obtain 
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possession  against  the  former  proprietors  many   of  wftom  are  cultivators   hold- 
ing separate  possession  of  specific  portions   and  having   their  houses   on   the 
land,  must  sue  them  specially  for  those  portions  of  which  they  lay  claim.     He 
cannot  sue  the  whole  comuunity  in  the  aggregate  for  all  the  lands  of  the  village 
Ram  Chander  v.  Omora  Cham  16  W.  R.  loo.  If  a  lessee  enters  into  an  agree- 
ment with  archer  person  to  get  rid  of  his  lessor   by  means  of   a  fictitious  sale 
for  arrears  of  rent  and  to  share  the  profits  of  the   transaction,  that  is  a   fraud 
against  the  lessee.     The  person  with  whom  such  agreement  is  made,  must  not 
oe  considered  as  having  the  rights  of  an  auction  purchaser  under  'Act   viii   of 
1865,  bt't  only  those  bf  a  private    purchaser.     Srinath  v.  Hurnath   18   W.    R. 
240.     What   can   be   set  aside   under  this   section  are  incumbrances  created 
subsequent  to  the  creation  of  the   tenure  which  is  sold.     Bholanalh   v.   Kader 
Nath   19   W.    R.    106.     Durga  Prosad  v.    Kali  Das  9    C.  L.  R.  449.     The 
purchaser  at  a  patni  sale  in  not  empowered    to  collect  rent   at  a   higher  rate 
than  was  demandable  from  his  predecessor  without  establishing  his  right  to  do 
so  by  a  regular  suit.     Magaram  v.  Raja  Nilmoni  21    W.  R.  326.     An   auction 
purchaser  at  a  sale  held  under  Act  viii  (Be)  of  1865,  has  a  right  to   get   rid   of 
an  intermediate  holding,  such  as  a  howla,  so  far  as   to   substitute   himself  in 
place  of  the  howladar  in  respect  of  the   collection  of  the  ryots  rent.     Mohiud- 
din  v.  Ram  Kissen  22  W.  R.  311.     Where  the  decree  under  wixich  the  zamin- 
dar  sells  the  under  tenure  is  fraudulent  the  purchaser  at   the   sale  cannot  set 
aside  incumbrances.     Nobin  v.  Nobin  22  W.  R.  46. (1  If  the  holder  of  an  under 
tenure  allows  his  tenant  to  occupy   land  rent  free  for   more   than  12  years, 
the   interest   thus   created   in  the   latter  is   an   incumbrance  upon  the  under 
tenure  as  much  within  the  reason  of  Act  viii  of   1865  Sec.  16,  as  if  the   holder 
had   made  a  rent   free  grant   or  given  a  nominal  lease.     Mahomed  Askur  v. 
Mahomed    Warack  22   W.    R.    413.     See   Karim  Khan  v.  Brojonath  I.  L.  R. 
22  Cal.,  244  ;  Khanto  Moni  v.  Lalla  Bun  Behary  I.  L/R,    19   Cal.    787.     Ex- 
change of   land  is   an   encumbrance   within   the   meaning   of  Sec.  161  of  the 
Bengal   Tenancy   Act.     Chandra  v.    Keli   Prosunno   I.  L.  R?  23  Cal.  254.     A 
mortgage  created  by  the  operation  of  Sec.  171  of  the  Bengal   Tenancy   Act  is 
not  an  one  imbrance.     Pasupati  v.  Narayani  I.  L.  R.  24  Cal,  537,  Sc  1  C.  W. 
N.  519.     Where  a  shikmi  tenure  was  sold  under  Bengal  Act  viii  of  1865,   and 
the  Shil-midar  was  found  to  be  the  under  tenant  of  the  zamindar,  the   shikmi 
pottah  not  giving  the  privilege    of   making   incumbranoes  the   purchaser  was 
held  entitled  under  Section  16  to  receive  the  tenure  free  of  all  incumbrances — 
e.  g„  the  incumbrance  of  &jamai  tenure  of  a  person  who  was  not  a  khoodkasht 
raiyat.     Huru  Naraen  v.   Wooma  Charan  19  W.  R.  169.    Lands  appertaining 
to  a  certain  talukh  which  was  sold  under  Reg  viii   of   1819   for  arrears  were 
held  from  tne  owner  of  the  talukh  under  a  kaimi  jamma  tenure,   under   which 
the  plaintiff  who  sued  the  purchaser  for  confirmation  of   his   title,    cultivated 
the  land  through  person,  called  bargaits  with  whom   he  shared  the  profits  in 
same  way.     Held  that  under  Sec.  11  of  the  Regulation,  the  plaintiff's  tenure 
was  cancelled.  {Compart  Unnoda  v.  Mathuranath  1.  L.  R.  4  Cal.  680  ;  Surno- 
mayte  v.  Satuh  Chandtr  10  M.  I.  A.  123)  Mohiny  v.  Joterm&y  4  C.  L,  R.  422. 
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A  sale  of  an  under  tenure  for  arrears  of  rent  (not  affected  oy  Act  viii  of 
1865  Be)  does  not  extinguish  incumbrances  created  by  the  defaultejr  before 
the  sale,  unless  there  is  a  written  stipulation  providing  for  the  sale  of  the 
tenure  for  itswrears.  Mohime  Chunder  v.  Goroo  Dis  7  W.  R.  285  Brindabun 
v.  Bridabun  8  W,  R.  507  Dwarha  Nath  v.  Manick  ChandrJ-  9  W.  R.  200  ; 
Meheranessa  v.  Huro  Cham  10  W.  R.  200,  Shahebudden  v.  Fv'/th  Alt  ?^W. 
R.  260  F.  B.  Chandra  Mohun  v.  Mohesh  Chunder  12  W.  Jl.460  ;  Trthananda 
v.  Par'e&hman  13  W.  R.  13  ^V.  R.  499  ;  Banya  v.  Debet  15  W.  R.  237  ;  Forbes 
v.  Lutchmipat  17  W.  R.197.  P.  C. 

Khoodkasht  ryot.— The  expression  "khoodakast  ryot"  as  used  in  Sec' 
16  Act  viii  of  1865  means  resident  and  hereditary  cultivators  Koontee  v. 
Hr\doy  Nath  16  W.  R.*206.  The  mere  fact  of  a  ryot  residing  in  a  mouzah 
other  Jhan  that  in  which  is  land  is  situated,  does  not  preclude  him  from  being 
treated  as  a  resident  cultivator  within  the  meaning  of  Sec.  16  Act  viii  (Be) 
of  1865.  Nobokissen  v.  Jadub  Chunder  20  W.  R-  426.  A  certain  chur  having 
been  converted  into  two  estates  paying  Government  revenue,  the  plaintiff 
became  the  purchaser  of  one  of  these  estates  at  a  sale  for  arrears  of  revenue 
and  of  a  howla  lease  of  the  other  at  an  auction  sale  for  arrears  of  rent  and 
brought  a  suit  in  virtue  of  Section  37  of  Act  XI  of  1859  and  Sec.  16  Act  viii 
(B.C.)  of  1865,  to  avoid  the  tenure  of  the  defendant  who  held  in  shikmi  taluk 
dari  and  howladari  tenure^  lands  appertaining  to  both  the  estates.  The  defen- 
dant admitted  the  alleged  nature  of  the  holdings,  but  claimed  exemption  from 
eviction  on  the  ground  that  their  ancestors,  more  than  12  years  ..before,  had 
cleared  and  cultivated  the  land  and  built  a  house  thereon  and  that  since  his 
death  they  themselves  had  continued  to  cultivate  the  land  and  reside  upon  it. 
The  lower  court  having  found  that  the  defendant  were  hereditary  and  resident 
cultivators,  it  was  held  that  the  defendants  were  entitled  to  the  benefit  of  the 
proviso  in  Sec.  16  Act  viii  of  1865,  the  words  of  that  proviso  being  wide 
enough  to  embrace  every  resident  and  hereditary  cultivator  irrespective  of 
his  denomination.  Ashanoolla  v.  Shamshere  AH  4  C.  L.  R.  165.  An  occupancy 
or  non  occupancy  holding  if  not  held  by  a  khud  kast  ryot,  that  is,  a  resident 
and  heriditary  cultivator  is  an  incumbrance  and  not  protected  fromVjectment 
by  the  teilns  of  c\.  3  S/c,  11  Reg.  viii  of  1819,  and  m,ay  be  annulled  by  a 
purchaser  at  a  sale  under  the  said  Regulation.  Joc/esunr   v.    Abed    M&homed, 

3  C.  W.  N.  13. 

> 
The  interest  of  a  non  occupancy   ryot    in    his    holding    is    not    heritable. 

Karim  Chpwkidar  v.  Sunder  Bewah  I.  L.  R.  24  Cal.  207,  Sc,  1  C.  W.    N.    89. 

The  jamai  right  of  a  korfa  ryot  cannot   be  transferred  without  the  consent  of 

the  landlord.     Banamali  v.  Kailash  Chander  I.  L.  R.  4  Cal.  135.     Irrespective 

of  custom  or  local  usage  the  heir  of  an  under  raiyat  under  an  annual  holding,  is 

entitled  on  the  death  of  the  under  raiyat  to  remain  in  possession   of   the  land 

until  the  end  of  the  then  agricultural  year,    for  the  purpose,   if   the   land   has 

been  sublet,  of  realising  the  rent  which  might  accrue   during   the   year,   or   if 

not    sublet    for    the    purpose    of    tending    and    gathering    in     the     crops. 

Arip  Mandal  v.  Ram  Ratan  31  Cal.  757  F.  B. 


204  act  viii  (b.  c.)  of  1865.  [Sec  16. 

Tank. — A  right  of  occupancy  in  land  includes  the  same  right  in  respect 
of  a  tank  appurtenant  to  the  land.  But  a  right  of  occupancy  cannot  be 
acquired  in  a  tank  with  only  so  much  land  as  is  necessary  for  the  banks  and 
the  lease  of  such  lands  is  terminable  on  the  sale  of  the  lessors  tenure  for 
arrears  of  rent,  the  purchaser  nnder  Reg  XIX  of  1793  receiving  the  tenure 
free  of  incumbrances.  Nidhikristo  v .  Ram  Das  20  W.  R.t  341.  The  plaintiff 
purchaser  of  a  taluk  s^old  for  arrear  of  rent  under  Reg  viii  of  1819  brought 
»  suit  for  khas  possession  of  a  tank  within  the*"  taluk  purchased  by  him, 
which  ljad  been  held, by  the  defendant  and  his  predecessors  from  a  time 
anterior  to  the  grant  of  the  taluk.  Held  that  the  relation  of  landlord  and 
tenant  in  which  the  parties  stood,  did  not  prevent  the  application  of  the  maxim 
optimans  interpers  renim  usus  (custom  in  the  best  interpreter  of  things)  and  it 
was  open  to  show  by  evidence  as  to  the  nature  of  the  enjoyment  of  any  im- 
moveable property,  what  the  grant  in  its  origin  really  was.  It  being  shown  that 
the  interest  in  the  taluk  had  been  frequently  transferred,  during  a  period  of 
more  than  69  years  without  any  change  in  the  terms  of  the  holding  or  the 
amount  of  rent  paid  and  that  one  of  the  transferres  of  the  tank  had  been  the 
owners  of  the  taluk  in  which  it  was,  it  was  held  that  the  plaintiff  was  not 
entitled  to  a  decree  for  khas  possession.  Nidhelcristo  v.  Nistargnee  3  B.  L.  R. 
416,  Sc,  £1  W.  R.  386.  A  lease  of  a  tank  without  any  portion  of  the  sur- 
rounding land  is  not  protected.     A  smut  Ali  v.  Harpwt  Khan  2  C.  W.  N.  412. 

Brick  built  house- — A  brick  built  house  is  not  an  incumbrance  or  a 
tenure  within  the  meaning  of  that  word  in  Sec.  16  Beng  Act  viii  of  1865, 
which  a  purchaser  at  a  sale  for  arrears  of  rent  can  remove.  Shib  Das  v. 
Bamon  Das  8  B-  L.  R.  237,  Sc.  15  W.  R.  360.  (See  Thalcur  Das  Pramanick 
v,  Ram  Dhan  Bhuttacharje  6  W.  R.  228  F.B.,  and  Dunia  Lall  Seal  v.  Gopinath 
Khettry  I.  L.  R.  22  Cal.  820  where  all  the  cases  on  the  subject  have  been 
reviewed.) 

Not  ipso  facto  void-  Where  an  auction  purchaser  d/i  not  avail  him- 
self of  the  power  vested  in  him  by  law  to  avoid  aud  annul  a  tenure  created  by 
his  predecessor, — Held  that  it  was  not  open  to  any  person  subsequently  hold- 
ing 'lis  estates,  and  still  less  to  a  mere  lessor  claiming  under  hirr\.  to  avoid 
the  tenure.  Tara  Charid  v.  Wdkefoonissa  7  W.  R.  91.  The  receipt  of  rent 
for  15  years  by  the  purchaser  of  a  patni  talukh  sold  for  arrears  of  'rent  under 
Reg.  viii.  of  1819  was  held  to  be  a  waiver  on  his  part  of  his  right  to  evict 
the  tenant  under  CI.  2  S.  11  of  that  Regulation.  Woomanath  v.  Roghooitath 
5  W.  R.  Act  X  63.  The  encumbrance  created  by  the  tenure-holder  Ure  void- 
able by  the  auction  purchaser,  lehtoar  v.  Bwhubi  Ch under  3  B.  L.  R.  App. 
79.  An  auction  purchaser  under  Act  viii  of  1865  was  not  at  liberty  without 
notice  of  his  intention  to  cancel  a  pre-existing  under  tenure,  or  other  act  on 
his  part,  to  avoid  any  incumbrance.  Gobind  v.  Alimoodeen  11  W.  R.  160. 
The  sale  of  a  tenure  under  Sec.  16  Beng.  Act  viii  of  1865,  did  not  ipso  facto 
annul  all  incumbrances,  but  certain  incumbrances  were  recognised  by  this 
section  to  survive  such  sale.     Uma  Sundari  v,  BisbtU  Mundul  3  B.  L.  R.  App. 
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183,  Sc,  11  W.  R.  563.  No  sales  for  arrears  of  rent,  have  ipso  facto  the 
effect  of  cancelling  tenures  created  by  the  defaulting  owner  ;  they  menely  give 
to  a  purchaser  power  to  cancel  such  tenures  if  he  thinks  proper.  Madhu 
Sudan  v.  Ram  Dhun  12  W.  R.  383.  Without  any  act  on  the  part  of  the 
auction  purchaser  or  any  notice  of  an  intention  to  cancel  a  pre-existing  under 
tenure,  the  tenure  do,es  not  fall  to  the  ground  by  the  mere  faA  of  the  s#le. 
Raja  Satto  Sarun  v.  Mohesh  Chunder  11  W.  R.  10  P.  G.  The  grantor  of  a 
patni  tenure  who  subsequently  purchases  the  lands  granted  by  him  in  'patn^ 
at  the  sale  of  the  patni  tenure,  does  not  revert  ipso  factfi  to  the  possession 
he  formerly  held  as  proprietor  and  is  not  entitled  to  recover  rdVit  from 
the  tenants  at  the  rate  he  was  receiving  at  the  time  he  granted  the  patni, 
witlftmt  reference  to  the  rents  realized  by  the  patni-holder  in  the  tenure. 
Majo  Ram  Ojha  v.  Nilmoney  13  B.  L.  R.  198,  Sc,  21  W.  R.  326.  The  sale 
of  a  patni-taluk  for  its  own  arrears  under  Sees.  59  &  60  of  Act  viii  of  1869, 
does  not  per  se  avoid  the  darpatni  tenures,  but  only  renders  them  voidable  at 
the  option  of  the  purchaser.  Titu  Bibee  v.  Mohesh  I.  L.  R.  9  Cal.  683  F.  B., 
Sc,  12  C.  L.  R.  304.  A  sale  purporting  to  be  under  Sec.  161  and  the  follow- 
ing sections  of  the  Bengal  Tenancy  Act  does  not  ipso  facto  annual  in  incum- 
brances. Notice  must  be  given  under  See.  167  according  to  the  procedure 
laid  down  in  that  section.  Beni  Prosad  v.  Rewta  Lall  I.  L.  R.  24  Cal.  746. 
See  Peary  Lall  v.  Mohes\uari  l.'JL,.  R.  25  Cal.  551.  The  words  "  defaulting 
proprietor"  used  in  Clause  1  of  Sec.  11  of  Reg.  viii  of  1819  must  be  read  as 
11  the  proprietor  of  the  tenure  in  default "  and  were  not  intended 'to  be  restric- 
ted to  the  particular  proprietor  for  whose  default  the  tenure  is  brought  to 
sale,  and  the  word  defaulter  in  cl.  2  of  that  section  must  be  given  a 
similarly  wide  interpretation.     Gopendra  v.  Mokhadam  I.  L.  R.  21  Cal.  702. 

Burden  of  proof.  At  a  sale  held  under  Beng.  Act#viii  of  1865,  the 
defendant  purchased  a  shikmi  tenure  and  obtained  possession  thereof.  Subse- 
quently he  ousted  plaintiff  from  certain  lands  and  hence  the  suit  by  the  plain- 
tiff for  recovery  of  possession  thereof  on  the  ground  that  the  property  in 
dispute  was  a  lakheraj  tenure  created  by  the  Raja  of  Tipperah  ayd  that  Ime 
plaintiff  was  owner  thereof  partly  by  purchase  and  partly  by  inheritance. 
The  lower  Appellate  Court  found  as  a  fact  that  the  fate  shikmeedar  and  not 
the  Rajah,  had  granted  the  lands  in  dispute  as  bramatar,  but  in  favour  of  the 
person  through  whom  the  plaintiff  claimed.  It  however  passed  a  decree  in 
favour  of  the  plaintiff  as  he  had  been  unlawfully  dispossessed.  Held  that 
under  Sec.  16  Beng.  Act  viii  of  1865,  the  encumbrances  created  by  the  former 
holder  were  voidable  by  the  auction  purchaser,  and  that  the  plaintiff  should 
show  that  the  former  holder  could  create  such  right.  Iswar  Ghunder  v.  Bistu 
Chunder  3  B.  L.  R.  Ap.  79.  See  Srinath  v.  Srimanto  8  B.  L.  R.  240  note 
Forbes  v.  Mahomed  Hossain  12  B.  L.  R.  210  P.  C„  S.  C,  20  W.  R.  44.  In  a 
suit  by  the  purchaser  of  an  under-tenure  under  Sees.  59  and  60  of  the  Rent 
Act  (Beng,  Act  viii  of  1869)  to  obtain  possession  of  lands  held  by  the  defend- 
ants, on  the  ground  that  the  holdings  are  incumbrances   which    have  accrued 
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thereon  by  an  unauthorized  act  of  the  previous  holder  of  the  under-tenure, 
it  lies  upon  the  plaintiff  to  show  that  the  defendant's  holdings  are  such  incum- 
brances as  the  plaintiff  is  entitled  to  avoid  under  Sec.  66  of  the  Rent  Act. 
Gobind  v.  Reily  I.  L.  R.  13  Cal.  1.  In  the  oase  of  a  revenue  sale,  however 
the  burden  of  proof  is  on  the  person  alleging  the  under-tenure  to  be  within 
thcexoeptions^/fasft  Behari  v.  Hunsmani  I.  L.  R.  15,  Cal.  555;  Preonath 
v.  Kiran  Chunder  I.'L.  R.  27  Cal.  291.  On  the  partition  of  the'  jointly  family 
property,  a  certain  gante  tenure  which  had  been  purchased  by  these  members 
of  a  family  at  a  sale  on  the  3rd  August  1874  under  fae?  provisions  of  Sees.  59 
and  60  of  Act  viii  (B.  C.)  of  1869,  was  allotted  to  the  plaintiff,  who  brought  a 
suit  claiming  to  be  entitled  under  the  statutory  provisions  of  Sea.  66  of  that 
Act  to  evict  the  defendant  who  was  alleged  to  be  in  possession  in  virtue  of 
an  under-tenure  of  the  land  covered  by  the  gante-tenure.  It  appeared  that 
the  tenure  under  which  the  defendant  held  the  land,  was  created,  not  by  the 
owner  of  the  gante-tenure,  but  by  the  superior  landlord  before  the  creation  of 
the  gante-tenure.  Held  that  in  as  much  as  the  tenure  had  not  been  created 
by  the  owner  of  the  ganti-tenure,  the  plaintiff  was  not  entitled  to  avoid  it  as 
an  incumbrance.     Durqa  Prosunno  v.  Kali  Das  9  C.  L.  R.  449. 

A  decree  having  been  obtained  by  a  Zamindar  for  arrears  of  rent  of  a 
patnee  tajuk,  it  was  held  that  under  the  description  "putnee"  and  "darputnee" 
the  prima  facie  intention  'was  that  the  tenure  ca^ed  a  patnee  tenure  was 
transferable  by  sale,  and  was  one  upon  which  the  right  to  sell  for  arrears  of 
rent  was  reserved  in  the  engagements  interchanged  upon  the  creation  of  the 
tenure.  Consequently  according  to  the  effect  of  Act  X  of  1859  Sec.  105  and 
Reg.  viii  of  1819  Sees.  8  and  11  and  of  Reg.  I  of  1820,  the  sale  of  the  patni 
destroyed  all  incumbrances  created  by  the  putneedar,  e.g.,  a  durputnee. 
Brindabun  v,  Brindabun  21  W.  R.  324  P.  C. 

Limitation.  The  purchaser  and  those  claiming  under  him  are  by  article 
120  of  Act  IX  of  1871  Schedule  II  entitled  to  bring  a  suit  for  <;he  purpose  of 
realizing  the  subject  matter  of  under  tenures  created  by  former  holders  within 
12  years  from  the  time  of  the  sale.  Unnoda  v.  Mathuranath  4  C.  L.  R.  7, 
Sc,  \  L.  R°.  4  Cal.  860.  Under  Article  121  Sch.  II  of  Act  xv.  of  }877,  the 
period  of  limitation  is'  twelve oyears  from  the  time  when  'i/he,nale  becomes 
final  and 'conclusive.  See  Hareck  Chand  v.  Bejoy  Chand  2  C.  L.  J*  87,  9  C. 
W.  N.  795. 

17-     The  purchaser  of  an  under-tenure  sold  under 
this  Act  shall  apply  to  the  zamindar 

Zamindar  how  to  pro-  i  •       •         nr> 

ceed  if  purchaser  do     or  other  land-holder  withm   fifteen 

not  register.  _ 

days  from  the  day  of  sale,  to  have 
his  name  registered  in  the  zamindar's  or  other  land- 
holder's  books  as  the  purchaser,  and  shall  execute  a 
kabaliyat  on  the  same  terms  and  conditions  on  which 
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the  under-tenure  was  held  by  the  defaulter  ;  and,  if 
such  application  be  not  made  within  fifteen  da^s,  it 
shall  be  >  lawful  for  the  zamindar  or  other  landholder 
to  sue  the  said  purchaser  under  the  provisions,  of 
clause  1  of  Sefction  23  of  Act  X  of  1859.1 

Re|*lstration.  The  purchaser  of  a  tenure  which  is  liable  to  be  sold 
under  Reg.  VIII  of  I8l9k  who  has  not  registered  his  name  as  tenant*  *is  not  % 
entitled  on  a  sale  of  the  tenure  to  notice  of  sale  and  a  suit  brought  by»nim  for 
reversal  of  the  sale  on  that  ground  is  liable  to  be  dismissed,  Dhanput  v. 
Vellyyat  13  B.  L.  R.  150  note  Bhobo  Tarinee  v.  Prosunno  13  B.  L.  R.  150  note. 
The  rejection  of  an  application  to  the  Collector  under  Section  27  Act  X  of 
1859  is  no  bar  to  a  suit  by  the  purchaser  at  a  sale  for  arrears  of  rent  to  have 
his  name  registered  in  the  zamindar's  sherista.  Ghunder  Naraen  v.  Kasheenath 
12  W.  R.  30  F.  B.  Where  a  patni  taluk  has  been  sold  under  the  provision  of 
Reg.  viii  of  1819,  an  unregistered  shareholder  therein  is  entitled  to  sue  for  a 
reversal  of  the  sale  under  the  provisions  of  Sec.  14  of  the  same  Regulation. 
Shunder  Pershad  v.  Shubhadra  I.  L.  R.  12  Cal.  622  ;  Joy  Krishna  v.  Sarfan- 
nessa  I.  L.  R.  15  Cal.  345. 

18.     The   provisions   of  Section   3   shall  be  appli- 
cable to  all  sales  held  under  Regula- 

ludemnity.  .  I 

tion  VIII  of  1819  previously  to  the 

passing  of  this  Act ;  and  no  suit  shall  lie  in  respect 

of  such  sales  on   the   plea  of  want  of  jurisdiction  of 

the  Officer  by  whom  they  were  conducted. 

Schedule  referred  to  in  Section  11. 

I    certify    that   A.   B.   has  purchased,  under  Act 

VIII, of  1865,  the  under-tenure  (as  specified*  in  tjie 

notice   of*  sale),    and   that   his  purchase  took  effect  on 

the  t  day  of  (being  the  day 

after  that  fixed  for  the  last  day  of  payment.) 
» 

(Signed)         C.  D.  Collector. 


Part  III. 

p'assedrby  the  lieutenant-governor  op  bengal  in 

Council. 


(Received  the  assent  of  the    Lieutenant-Governor  on 

the  18th  March  1895,  and  of  the  Governor -General 

on  the  14th  May  1895.) 


An  Act  to  amend  the  Law  relating  to  the  Re- 
covery of  Public  Demands. 
[As  modified  up  to  the  1st  April,  1897] 

Whereas  it  is  expedient  to  amend  the  law  for  the 
recovery  of  Public  Demands  ;  It  is  hereby  "enacted  as 
follows  : — 

(1)  This  Act  may  be  called  "The 

Short  title.  v  J 

Public     Demands    'Recovery     Act, 
1895." 

(2)     It  extends  to  all  the  territories   for  the    time 
being  administered  by  the    Lieuten- 

Extent.  °  J       ,  ,< 

'     ant*  Governor  of  BengaV,  ^with   the 
exception  of  the  district  of  Angul. 

This  Act  came  into  force  from  the  29th  May  1895  having  b'een  published 
in  the  Calcutta  Gazette  of  that  date  with  the  previous  assent  of  the  Governor 
General  in  Council.  The  third  clause  of  this  Section  has  been  repealed  by 
Act  I  of  1903. 

2.     The  powers  given  by  this  Act  shall  be  deemed 
to  be  in  addition  to,  and  not   in    de 

Construction. 

rogation    of,   any   powers  conferred 
by  any  Act  now  in  force  for  the  recovery  of  any   due 
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debt   or   demand,  to  which  the  provisions  of  this  Act 
are  applicable.  ,  ' 

Scope  and  effect  of  tjie  section.  —An  appeal  to  the  commissioner 
under  Sec.  2  Beng  Act  vii  of  1868  is  not  the  only  remedy'bpen  to  the  party 
whose  property  has  tjeen  sold  in  enforcement  of  a  certificatejisiifaed  under  *he 
Public  pemands  Recovery  Act  and  that  section  is  no  bar  tb  his  bringing  a  suit 
in  the  civil  court  to  set  aside' the  sale  on  the  ground  that  the  sale  was, vitiated* 
by  material  irregularity*  leading  to  substantial  injury.,  (Sadhu  Sava?i  v. 
Pauthdeo  I.  L.  R.  14  Cal.  1,  and  Troyluchho  v.  Pahar  Khan  I.  L.  R.  23  Cal. 
641  in  so  far  as  they  decided  otherwise,  overruled)  Pant  Tarak  v.  Dilwar  AH 
I.  L!  t\.  29  Cal.  73  Sc,  5  C.  W.  N.  521  F  B  See  Ohunder  Kumar  v.  Secretary 
of  State  1.  L.  R.  27  Cal.  698,  Sc,  4  C.  W.  N.  586.  An  appeal  however  can 
also  be  made  to  the  commissioner.  Gunessar  v.  Gonesh  I.  L.  R.  25  Cal.  789. 
The  effect  of  Sec.  2  Beng.  Act  vii  of  1880  is  that  Act  XI  of  1859  and  Beng  Act 
vii  of  1861  and  Beng  Act  vii  of  1880  are  to  be  considered  as  if  the  provisions 
contained  in  them  were  contained  in  one  Act  so  far  as  such  construction  is 
consistent  with  the  tenor  of  the  last  mentained  Act.  Sadhu  Saran  v.  Panchdeo 
I.  L.  R.  14  Cah.l  ;  Troyluchho  v.  Pahar  Khan  1.  L.  R.  23  Cal.  641.  Section 
2  of  the  Public  Demands  Recovery  Act  (Beng  Act  vii  of  1880)  which  enacts 
that  "  that  Act,  so  far  as  i>  consistent  with  the  tenor  thereof,  shall  be  cons- 
trued as  one  with  Act  XI  of  1859  and  Beng  Act  viii  of  1868  "  does  not  extend 
the  effect  of  Bee  8  Beng  Act  vii  of  1868  to  a  sale  certificate  granted  under 
Sec.  19  of  Beng  Act  vii  of  1880,  so  as  to  make  such  a  certificate  conclusive 
evidence  of  the  sufficiency  of  the  service  of  the  notices  of  sale  under  the  last 
named  Act  Bholanath  v.  Mohinaddin  I.  L.  R.  21  Cal.  350  note.  Section  2 
of  Act  vii  of  { 880  (P«)  cannot  have  the  effect  of  making  the  provision  of 
Sec.  34  Act  XI  of  1859  (which  relates  to  a  decree  annulling  one  class  of 
sales)  applicable  to  a  decree  as  is  referred  to  in  Sec  20  of  Act  vii 
(Be)  of  1880,  as  section  20  contains  separate  provisions  applicable  to  the  case 
of  decrees  setting  aside  sales  in  execution  of  certificate,  those  projfisiqns  riot 
being  corsistent  in  some  respects  with  the  corresponding  provisions  of  Ses.  34 
Act  XI  of  1839  relating  to  a  decree  for  the  setting  aside  of  a  decree  under 
that  Act.  Hence  the  provision  of  limitation  in  Sec.  34  of  Act  XI  of  1859  ia 
not  applic?,blJ  to  the  execution  of  a  decree  annuling  a  sale  under  Sec  20  of 
Beng.  Act.  Mohamed  Abdul'y.  Gajrag  Sahai  2  C.  W.  N.  89,  Sc,  I.  L.  R.  25 
Cal.  283.'  But  see  Sec.  23  of  this  Act  as  amended  by  Act  1  of  1897;  which 
makes  6  months  as  the  period  for  making  an  application  for  execution  of  a 
decree  setting  aside  a  sale. 


3.     (1)  Act  VII  (B.  C.)  of  1880  and  Act  I  (B.C.) 
of  1891    are   hereby   repeale 
this  repeal  shall  not  affect — 


,     ,  of  1891    are   hereby   repealed ;    but 

Repeal  and  savings. 


27 
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(a)  the    past   operation   of  the  Acts  hereby  re- 
pealed nor  anything  duly  done    or   suffered 
thereunder  ; 
^       ft)  any  liability  created  under   the  Acts  hereby 
repealed. 

A. 

(2)  Every  certificate  made  under  any  enactment 
hereby  repealed  may  be  enforced  under  the  provisions 
of  this  Act. 

(3)  Every  reference  made  to  Act  VII  (B.  C.)  of 
1880  or  Act  I  (B.  C.)  of  1891  in  any  Act,  notification 
or  written  instrument  passed,  issued  or  made  prior  to 
the  passing  of  this  Act  shall,  so  far  as  it  may  be  prac- 
ticable, be  taken  to  be  made  to  the  corresponding 
provisions  of  this  Act. 

.*.-.!.  4.   In  this  Act,    unless    there   be 

Definitions.  s 

something  repugnant    in  the  subject 
or  context, — 

(1)  u  District  Collector  "  means  the  Chief  Officer 
in  charge  of  the  revenue  administration  of  a  District. 

(2)  "  Certificate  Officer  "  means— 

(a)  a  District  Collector  ; 

(b)  any  officer  appointed  by  a  District  Collector 

with  the  sanction  of  the  Commissioner  of 
of  the  Division,  to  perform'  the,,  functions 
of  a  certificate  Officer  under  this  Act. 

(c)  any  officer  in  charge  of  a    sub-divisio-n    of  a 

district. 
(S)  "  Local  Authority  °  means  a  body  of  Munici- 
pal Commissioners,  District  Board,  body  of  Port 
Commissioners  or  other  authority  legally  entitled  to, 
entrusted  by  Government  with,  the  control  or  manage- 
ment of  a  Municipal  or  Local  Fund. 
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District  Collector. — In  the  case  of  Manindra  v.  Sarswati  (I.  L.  R. 
18  Cal.  125)  it  was  held  that  under  Sec  7  of  the  Public  Demands  Recovery 
Act  (vii  of  1880)  a  certificate  under  the  Act  must  be  made  and  filed  by  the 
Collector  of  tlie  District  and  not  by  any  Officer  Gazetted  to  perform  the 
function  of  a  collector  under  Act  vii  of  1880,  The  section  yyis  then  amended 
by  Act  1  of  1891  (Bc)#  by  the  omission  of  the  words  "  of  the  Difj£r4bt."  Under 
the  present  seciJion  any  officer  appointed  by  a  District  OflPcei*  with  the  sanc- 
tion of  the  Commissioner  of  *he  Division  may  perform  the  functions  of  a  "certi- 
ficate officer.  ■    ,  * • 

•  • 

A  Collector  exercising  powers  under  the  certificate  procedure*is  not  a 
Judicial  authority  uuder  clause  3  of  section  5  of  Act  XI  of  1859 — [Opinion  of 
the  Hoji'ble  the  Advocate-General  dated  14th  January  1884,  in  Board's  Mis- 
cellaneous Proceedings  of  16th  February  1884,  No.  149,  Collection  7, 
File  3010.] 

Certificate  Mannual  p.  2. 

The  certificate  and  notice  referred  to  in  Sec.  10  Benp.  Act  vii  of  1880  are 
executive  acts  and  an  attachment  which  is  the  result  of  those  acts,  is  not  a 
Judicial,  but  an  executive  proceeding.  The  meaning  of  Sec.  23  of  that  Act 
which  lays  dow*i  that  a  collector  "  in  the  discharge  of  his  functions  shall  be 
deemed  to  be  a  person  acting  judicially  within  the  meaning  of  Act  XVIII  of 
1850  "  is  that  for  the  purple  of  protecting  him  from  personal  liability,  his 
action  is  to  be  regarded  as  judicial.  Ram  Naraen  v.  Afahabir  Parshad  I.  L.  R. 
13  Cal.  208.      » 

Power  to  make  a  certi-             5-       In  the  following  CRSeS,  that  is 
ficate  in  Form  No.  1.  f  Q  sav  

(1)  When,  •  under  the  provisions  of  Act  XI  of 
1859  or  AcJ}  VII  (B.C.)  of  1868,  or  any  law  for  the 
time  being  in  force,  an  estate,  tenure,  or  any  share  of 
either,  has  been  sold  for  the  recovery  of  arrears  Of 
revenue  due  thereupon,  and  aftej;  deducting  the  expen- 
ses of  'such  sale,  the  balance  of  the  sale-proceeds 
remaining  is  insufficient  to  liquidate  the  arrears  of 
revenue  in  discharge  of  which  such  sale-proceedings 
may  under  the  aforesaid  provisions  be  applied  ; 

(2)  When  arrears  of  revenue  due  from  a  farmer 
on  account  of  an  estate  held  by  him  in  farm  are  not 
paid  on  the  latest  day  of  payment  fixed  under  the 
provisions  of  section  3  of  Act  XI  of  1859  ; 
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the  Certificate  Officer  may  make  under  his  hand, 
and  in  form  No.  1  in  the  Schedule  hereto  annexed, 
a  certificate  of  the  amount  of  arrears  so  remaining 
unpaid,  a^nd  'may  cause  the  same  to  be  filed  in  his 
office.  r  , 

6.,  (1)  Subject  to  the  provisions  of  this  Act, 
Effect  -of  such  certi-  eveiT  certificate  made  under  the  pro- 
ficate-  visions  of  the  last  preceding  section 

shall,  as  regards  the  remedies  for  enforcing  the  same 
and  so  far  only,  have  the  force  and  effect  of  a  decree 
of  a  Civil  Court,  and  the  Secretary  of  State  for  India 
in  Council  shall  be  deemed  to  be  the  decree-holder, 
and  the  person  therein  named  as  debtor  shall  be 
deemed  to  be  the  judgment-debtor. 

(2)  Such  judgment-debtor  may  at  any  time  within 
■  «  .   „.  ;,  „  six  months   from   the  service  upon 

Suit  in  Civil  Court  to  L 

have  such  certificate     him   of  notice  under  section  10,  or, 

cancelled  or  modified. 

if  he  files  a  petition  of  objection 
under  section  12,  from  the  date  of  the  determination 
thereof,  or,  if  he  appeals  under  section  32  from  the 
date  of  the  decision  of  such  appeal,  bring  a,  suit  in  the 
Civil  Court  to  have  the  said  certificate  cancelled  or 
modified  : 

Provided  that  nonsuch  suit  shall  be  entertained  if 
such  judgment-debtor  (a)  has  omitted  to  state  in  his 
petition  of  objection,  if  any,  the  ground  upon  'which 
he  claims  to  have  such  certificate  cancelled  or  modi- 
fied and  cannot  satisfy  the  Civil  Court  that  there  was 
good  reason  for  such  omission,  and  (b)  has  not  paid 
such  arrears  to  the  Certificate  Officer  within  one 
month  after  being  served  with  the  said  notice,  or,  in 
any  case  in  which  he  has  filed  a  petition    of  objection 
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under  section  12,  then  within  fifteen  days  after  such 
petition  has  been  heard  and  determined,  or,  in  any 
case  in  which  an  appeal  has  been  preferred  under  sec- 
tion 32  within  fifteen  days  of  the  determination*  of 
such  appeal.    '  •  • 

(3)  If  no  such*  suit  is  instituted   within  the. said* 

Such  certificate  when  *Period  of  six  months,  or  if  any 'such 
to  become  absolute.  jt  having  been  so  instituted  is.de- 

cided  against  such  judgment-debtor,   such  certificate 

shall  become  absolute  and  shall  have  to  all  intents  and 

purposes  the  effect  of  a  final  decree  of  a  Civil  Court. 

7.     (1)  When  any  of  the  follow- 

fi^te^F^No?^1"     ™g  public  demands  are  unpaid  by 

•  the  person  liable  to  pay  the  same, 

tjiat  is  to  say, — 

(a)  any  sum   of  money    which  by  any  lavy  for  the 

time  being  in  force  is  declared  to  be  recover- 
able or  realisable  as  an  arrear  of  revenue  or 
land  revenue,  or  by  the  process  prescribed 
for  the*  recovery  of  arrears  of  revenue,  or  of 
tb^  public  or  Government  revenue  ; 

(b)  any  sum   of  money  due  from  the  sureties  of  a 

farmer  in  respect  of  the  revenue  of  the  estate 
farme'd  by  him  ;  • 

(c)  ahv    fees   or    costs    awarded    by    a   Revenue 

Authority  under  any  law  or  any  rule  having 
1      the  force  of  law  ; 

(d)  any  money  which  is  recoverable  under  section 

9  of  Bengal  Act  VIII  of  1862  (an  Act  to 
improve  the  system  of  Zamindari  Daks  in  the 
Provinces  subject  to  the  Government  of  Bengal) 
or  section   36   of  the   Bengal    Excise   Act, 
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1878,   or  which  is  declared  any  enactment 
now  in  force — 
(i)  to  be  a  demand  or  a  public  demand,  or 
r         <    (ii)  to  be   recoverable  as  arrears  of  a  de- 
1  mand,  or  as  a  demand  or  public  demand  or 
(Hi)  to  be  recoverable  under    Bengal  Act 
^11  of  1868  (an  Act  to  make  further  pro- 
vision for  the  recovery  of  arrears  of  land 
revenue   and  public  demands  recoverable  as 
arrears  of  land  revenue)  ; 
(e)  any  sum   awarded  as  compensation  under  sec- 
tion 2  of  the  said  Bengal  Act  VII  of  1868  ; 
(/)  in  the  case  of  a  person  to  whom  the  collection 
of  tolls  has  been  farmed  under  section  8  of 
the  Canals  Act,  1864,  or  ,of  the  sureties  of 
such  person — any  sum  of  money  due  in  res- 
pect of  such  farm  ; 
(g)  any  arrears  of  revenue  or  rent  payable  to  the 
Secretary  of  State  for  India  in  Council  from 
any  raiyat  or  from  any   person   holding  any 
interest  in  land,  pasturage,  forest  eights,  fish- 
eries and  the  like,  whether  such  interest  is  or 
is  not  transferable  ; 
(h)  in  the  case  of  property  which,  'under  the  pro- 
visions of  any  law  for  the  time  being  in  force, 
is  under  the  charge  of,  or  is  managed  by,  the 
Court  of  Wards  or  the  Revenue  authorities 
on  behalf  of  a  private  individual — any  arrears 
of  rent,   or  of  other  demands  recoverable  as 
rent,  whether  such  arrears  became  due  before 
or  after  the  management  devolved  upon  such 
Court  or  such  authorities  : 
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Provided  that  this  clause  shall  not  apply  to  any 
arrears  of  rent  at  an  enhanced  rate,  *unless 
such  enhanced  rate  has  been  agreed  to  by 
the  person  liable  to  pay  the  ^ame,  or  Jias 
.been  confirmed  by  a  competent^C/ourt ;  " 
*(*)  any  sum  payable  to  a  Government  Officer  or 
any  Lbtfal  authority  in  respeot  of  whicil  the 
person  liable  to  pay  the  same  has  agreed,  by 
*   ,  a  written  instrument  duly  registered,  that  it 

shall  be  recoverable  under  the  provisions  of 
this  Act ; 
the   Certificate   Officer  may  make  under  his  hand, 
and  in  Form  No.  2  in  the  Schedule  hereto'  annexed,  a 
certificate,  of  the   amount  of  such   public  demand  so 
remaining  unpaid,  including  such  interest  thereon,   as 
may  by  any  law  for  the  time  being  in  force  be  charge- 
able, and*may  cause  the  same  to  be  filed  in  His  office  : 
Provided   that  no  such  certificate  shall  be  made  in 
respect  of  any  such  demand  the  recovery  of  which  is 
barred  by'  any*  law  of  limitation  for  the  time  being  in 
force. 

(2)  A  certificate  for  a  public  demand  referred  in 
clause  (h)  of  this  section,  shall  not  cease  to  be*  in*  force 
by  reasefi  6f  the  release  of  the  estate*  from  the  charge 
of  the  Court  of  Wards  or  the  Revenue  Authorities. 

Public  Demands. — Aryote  holding  a  jote  for  which  he  pays  a  parti- 
cular rent  to  a  collector,  who  holds  the  land  under  khas  management  is  an 
"  under  renter  "  within  the  meaning  of  Sec.  25  Reg  vii  of  1799,  and  if  he  de- 
faults in  the  payment  of  rent,  the  proper  procedure  for  the  collector  is  to  sale 
his  land  at  the  end  of  the  year.  Rangoo  v,  Deharsar  13  W.  R.  302.  All  sales 
for  the  recovery  of  Government  demands  not  being  actually  arrears  of  revenue 
must  be  preceded  by  the  steps  prescribed  by  Sec,  18  to  24  of  Act  vii  (Be)  of 
1868  and  the  collector  cannot  proceed  to  sell  under  the  mere  summary  course 
sanctioned  by  Act  XI  of  1859.     As  moreover  certificates  under  the  former  Aot 
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are   to  have   the  effect  of  |  decrees  and   sales  in  execution  thereof  and  to  be 
governed  by  procedure  prescribed  by  Act  viii  of  1859,  if    the  proprietor  of  an 
estate,  in  respect  of  which    a   certificate   has   been   made   for  a  Government 
demand,    come  into   court  either  before  or  at  time  of  the  sale  and   before  the 
property  is  actualiv  sold  and  tender  the  amount  of  the  demand,  the   collector 
is  bound  to  receive  it  and  to  abstain  from  selling    the  property.     Mohesh  Bam 
v.  Shib  Dutt  17  V$y  R..  21,  Sc,  8  B.  L.   R.  230.     In  the  case  of  oosts   of   parti- 
tion under  Reg  XIX  of  1814,  there  would  be   no  ^rrear  until    demand,    after 
sanction  by  the  Board  of  Revenue    and   by   the   Lieutenant-Governor  of   the 
estimates  of  expenses  prepared  by   the   collector  and    fixed   b}7   the   commis- 
sioner.    A   sale   to   recover  costs   which  are  not  sanctioned  is  therefore  void. 
Har  Gopal  v.  Bam  Gopal  5  B.  L.  R.  135.     Whre  in  a  xand  registration  pro- 
ceeding,   one  party  gets  an  order  for  costs  against  another,  the  Deputy  Collec- 
tor has  no  jurisdiction  to  make  and  file  a  certificate  for  the  realization  of  the 
amount   of  those   costs  under  the  provisions  of  the  Public  Demands  Recovery 
Act  I  of  1895  B.  C.     Majid  Baksh  v.  Sadagar  Mia  7  C.    W.   N.    568.     Where 
rent   was   payable  jointly   to   certain   wards  of  court  and  another  proprietor 
whose  guardianship  under  the  Court  of  Wards  had   ceased  and   the  Collector 
issued  a   certificate   for   a  proportionate   share  of  the  rent  due  to  the  wards, 
held  that  there  being  no  right  at  law  to  claim  any  separate  share   of  the   rent 
there   was  no   sums    "  due  "  and  therefore  under  Sec.  8  Act  VII  of  1880,  the 
certificate  was  invalid  and  must  be  cancelled.     Girja   Nath   v.    Ram  Narain 
I.  L.  R.  20  Ctl.  264.      The  Act  does  not  apply  to  the  rent  of  houses  and  shops. 
Board's   Mis  Proceedings,    19   November   1887   No.  151  Collection  7  File  447. 
Certificate  Manual  p.  4.     Damages  under  Sec.  68  of  the  Bengal   Tenancy  Act 
cannot    be   included   in   the   certificates   for   arrears  of  rent.     Boards  Ward's 
Proceedings,  8th   June    1901    Nos.    5  and  6  Collection  7   File  494  of  1901. 
Ibid  p.  6. 

Effect  of  Certificate.  According  to  the  true  construction  of  Sec.  7  of 
Beng.  Act.  VII  of  1880,  there  is  no  foundation  for  a  sale  thereunder  until  a 
certificate  has  been  made  by  the  Collector  strictly  in  the  manner  prescribed 
thereby,  specifying  the  sum  due  and  the  person  from  whom  it  is  due.  Held 
that  such  certificate,  when  duly  made,  has  after  servrce  tf  notice  thereof 
under  Suj.  10,  the  effect  of  a  decree,  so  far  as  regards  the  remedies  for  en- 
forcing it.  Baijaath  v.  Bamgut  I.  L.  R.  23  Cal.  775  P.  C.  ;  Sc,  L,  R.  23  I. 
A.  45. 

Certificate  Officer.  A  Certificate  under  Section  7  ot  tin  Public 
Demands  Recovery  Act  drawn  upon  an  old  form  where  the  word  u  Collector  " 
occurred,  but  which  was  signed  by  a  person  who  obviously  was  the  Certificate 
Officer,  and  who  had  in  another  pare  of  the  document  signed  himself  as  such,  is 
not  invalid.  Bramho  Deo  v.  Bibi  Rased  I.  L.  R.  32  Cal.  691,  9  C.  W.  N.  139 
S.N. 

Effect  of  non-service  of  notice.  A  certificate  under  the  Public 
Demands  Recovery  Act  is  perfected  by  the  issue   of  a  notice   under   Sec.    10, 
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which  alone  can  give  it  the  force  of  a  decree,  and  although  there  may  not  be 
any  irregularity  in  the  publication  or  the  conduct  of  the  sale,  the  sah3  should 
be  set  aside  as  having*  been  made  altogether  without  authority  when  no  notice 
under  Sec.  10  is  served  ;  and  in  such  a  case  the  right  of  bringing  a  civil  suit 
is  not  taken  away  by  any  of  \?he  provisions  of  the  Public  Demands  Recovery 
Act,  and  the  sale  can  be  set  aside  without  setting  aside  the  certificate. 
Baij  Nath  v.  Hamgat  I.  L.  R.  23  Cal.  775  ;  Saroda  v.  Kris^  Mohun  1  C.'w. 
N.  51(5  referred  to  )  Chunder  Kumar  v.  The  Secretary  of  State  I.  L.  R.  27  Cal. 
698,  Sc,  4  C.  W.  N.  586.#  See  Gopal  Das  v.  Hardeo  Das  5  C.  W.  N.  8*6*  j  Ram 
Rup  v.  Kharat  Musa  6  C.  $7.  N.  630  ;  Janki  Das  v.  RarnGolam  6  0*  AV.  N. 
331,  Sc,  I.  L.  R.  28  Cal.  813.  Ambika  v.  Gopal  1  C.  L.  J.  556.  Srinath  v. 
Bissau  2  C.  L.  J.  505  Sfee  note  under  section  2.  ■ 

Service  of  notice  under  Sec.  10  is  essential  for  the  validity  of  a  sale  held 
under  the  Act  and  such  service  of  notice  must  be  effected  in  conformity  with 
the  provisions  of  Sec.  31  of  the  Act.  A  defect  in  the  service  of  such  notice 
cannot  be  cured  under  Sec.  8  of  Act  VII  of  1868  (B.  C.)  by  the  grant  of  the 
certificate  of  sale  to  the  auction  purchaser.  Ram  Rup  v.  Kushal  3  C. 
L.  J.  280. 

8.     Subject  to  the  provisions  of  this  Act,  every 

Effect  of  such  certi-     certificate   made  under  the  last  pre- 

ficate*  ceding  section  shall,   as  regards  the 

remedies  for  enforcing  the  same,  and  so  far  only,  have 

the  force  and  effect  of  a  decree  of  a  Civil  Court.     In 

the  cases  specified  in  clauses  (a)  to  (g),  both  inclusive, 

of  the  said  section  and  in  the  case  of  the  Government 

Officer  specified  in  clause  (z)   of  the  said  section,   the 

Secretary  of  State  for  India  in  Council  shall  be  deeme.d 

to  be  Ijie  decree-holder  ;  in  the  case  specified  in  clause 

(A)  of  trie  said  section,  the  private  individual  therein 

mentioned,  or,  if  such  private  individual  be  a  minor 

lunatic  or  ward  of  Court,  then  such  minor,  lunatic    or 
» 

ward  of  Court,  by  his  next  friend,  shall  be  deemed  to 
be  the  decree-holder  ;  and,  in  the  case  of  the  Local 
Authority  specified  in  clause  (i)  of  the  said  section, 
the  said  Local  Authority  shall  be  deemed  to  be  the 
decree-holder.  And  in  all  the  cases  specified  in  the 
28 
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said  section,  the  person  named  in  the   certificate  as 
debtor  shall  be  deemed  to  be  the  judgment-debtor. 

Judgment-debtor.  The  Collector  having  received  a  report  from  the 
Teshildar  that  arrears  of  road  cess  (Beng.  Act.  IX  of  1880)  were  due  in  respect 
of  a  Village,  took  proceedings  purporting  to  be  in  pursuance  of  Beng.  Act  vii  of 
1880.  In  the  cer^  ficate  of  unpaid  demand,  the  names  of  the  pejsons  described 
as  debtors  were  not  those  of  the  present  proprietors  but  of  former  propreitors 
'and  tjhe  notices  were  a  addressed  to  them.  Held  by  the  High  Court 
that  th©  procedure  laid  down  by  Beng.  Act  vii' of  1880  must  be  strictly 
followed  ;  and  it  is  therefore  obsolutely  incumbent  on  the  Courts  when  consi- 
dering- the  validity  of  sales  under  that  Act  to  rigidly  require  an  exact  com- 
pliance with  the  formalities  prescribed  therein  by  the  legislature.  Gajrag  v. 
Secretary  of  State  I.  L,  R.  17  Cal.  414:.  Held  on  appeal  by  the  Privy  Council, 
affirming  the  decision  of  the  High  Court  that  even  if  the  certificate  and  the 
proceedings  following  it  had  been  duly  authentiecated  and  intimated  to  the 
present  proprietor  which  had  not  been  the  case,  they  could  not  affect  his  right 
of  property  in  the  villages,  in  as  much  as  the  Act  authorized  the  attachment 
and  sale  of  the  property  of  persons  who  are  described  as  debtors.  This  of 
itself  was  a  ground  for  cancelling  the  sale.  Their  Lordships  also  concurred 
in  the  view  taken  by  the  High  Court,  that  there  was  no  evidence  showing  that 
the  certificate  had  been  duly  signed  and  were  of  opinion  that  the  High  Court 
had  rightly  found  payment  of  arrear  before  the  sale.  Abdool  Hye  v.  Gagraj 
I.  L.  R.  20  Cal  826,  Sc,  L.  R.  20  I.  A.  70.  See  Shekaat  Hossain  v.  Sasi  Kar 
I.  L.  R.  19  Cal.  783.     Rup  Ram  v.  Iswar  Namasudra  6  C.  W.  N.  302. 

Secretary  of  State  for  India  in  Council     In  a  suit  to  set  aside 

a  sale,  held  under  the  provisions  of  the  public  Demands  Recovery  Act,  the 
Secretary  of  State  for  India  in  Council  is  a  necessary  party.  Gobiuda  v. 
Hemanta  I.  L.  R.  31  Cal.  150.  Nanda  Lall  v.  Ahid  Buksh  3  C.  L.  J.  76n. 
But  in  such  a  suit  it  is  not  necessary  to  serve  a  notice  under  Section  424  of 
the  C.  Procedure  Code.  Rahugbuar  v.  Pooul  Kumari  I.  L.  R.  32  Cal,  1130. 
Not  so  In  av'suit  to  set  aside  a  revenue  sale.  Jahanori  v.  The  Secretary  of 
State.  7  C.  W.  N.  ,377  ;  Calkishore  v.  Simpson  I.  It.  p.  25  Oal.  833  ; 
BalmaJcond  v.  Jujudhun  I.  L.  R.  9  Cal.  271. 

9.  (1)  When  any  of  the  public  demands   specified 
Requisition  for  certi-     in  section  7  is  unpaid  by  any  person 

ficate  in  Form   No.    2.       jj^  ^  pfty  guch  pubUc     dem^n(J  to 

a  Government  Officer,  other  than  a  District  Collector, 
or  to  a  Local  Authority,  or  when  any  such  demand 
as  is  specified  in  clause  (A)  of  the  said  section  is  unpaid 
by  any  person  liable  to  pay  the  same  to  the  Court  of 
Wards  or  a  Revenue  Authority,  then — 
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(a)  the  said  Government  Officer  or  Local  Author- 

ity, or 

(b)  the    Manager    appointed    by    the    Court     of 

Wards,  or  ',     #  •    •■■•■• 

•   \  .  V 

{c)  the   said  Revenue  Authority,  or  the  Manager 
(if  any)  appointed  by  such  Authority,  s£&  the ' 
case  may  be,  may  make    to   the    Certificate 
b  Officer,   a    requisition   in    writing   in    Form 

No.  3  in  the  Schedule  hereto  annexed. 

(2)  Every   such  requisition   shall  be    signed    and 

verified,  by  the  Officer,  Authority  or 

Signature,  verification  ... 

and  stamping  of  requi-     Manager  making  it,    in  accordance 

sition.  .  .    . 

,  with  the  provisions  of  sections   51 

and  52  of  the  Code  of  Civil  Procedure  as  to  the  veri- 
fication of  plaints,  and  there  shall  be  payable  in  res- 
pect of  every  such  requisition,  except  when  made  by 
a  Government  Officer  under  clause  (a)  of  sub-section 
(1)  of  this  section,  a  court-fee  of  the  same  amount  as 
is  payable  under  the  Court-fees'  Act  for  the  time 
being  in  force  in  respect  of  a  plaint  for  the  recovery 
of  a  sum  of  money  equal  to  that  stated  in  such  requi- 
sition. ■•    » 

(3)  On 'receipt  of  such  requisition,*  such  Certificate 

Officer,  if  satisfied  that  such  demand 

Power  to,  make  certi- 
ficate in  Form  No.  2     is  justly  recoverable,  may  make    un- 

on  such  requisition.  . 

der  his  hand,  and  m  Form  No.  2  m 
the  Schedule  hereto  annexed,  a  certificate  of  the 
amount  of  such  demand  so  remaining  unpaid,  together 
with  the  cost  of  any  court-fee  paid  in  respect  of  such 
requisition  under  sub-section  (2)  of  this  section,  and 
shall  cause  the  same  to  be  filed  in  his  office. 
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(4)  The  provisions  of  the  last  pre- 
Effect  of  such  certifi-     ceding  section  shall  apply  to  every 
such  certificate.^ 

Government  Officer  other  than  a  district  Collector. 

A  tasildar  is  mWely  the  agent  of  the  Collector,  and  is  not  within  the 
meaning  of  the  word  "  Government  Officer  other  than  a  District  Collector" 
.in  section  9,  clause  (1).  The  words  in  question  refer  to  such  officers  as  Canal 
Superintendents,  District  Magistrates,  and  others  who  are  empowered  to 
collect  canal  water  dues,  ferry  tolls,  zamindari  dak  cess,  &c.  It  follows  that 
a  tahsildar  is  not  required  to  make  a  stamped  requisition  to  the  Certificate 
Officer  under  section  9. — (Opinion  of  the  Legal  Remembrancer  in  Boards  Cess 
Proceedings  of  15th  August  1896,  No.  2l7,  Collection  5,  130  of  1805.) 

Certificate  Mannual  p.  6. 

10.     (1)  When  a  certificate  has  been  filed  in  the 
office   of  a  Certificate  Officer,  under 

Notice   of    certificate 

to  be  given  to  judg-     the  provisions  of  sections    5,  7  or  9, 

ment-debtor.  L  a     , 

such  Certificate  Officer  shall  issue  to 
the  judgment- debtor  a  copy  of  such  certificate  and  a 
notice  in  -Form  No.  4  in  the  Schedule  hereto  annexed. 

(2)  From  and  after  the  service  of  such  notice,  such 

certificate  shall  bind  all   immoveable 

After  notice,   certifi- 
cate to  bind  immove-     propertv    of   such   iudgment-debtor 

able  property,  r.     r        J  ...... 

situated  within  the  jurisdiction  of 
the  District  Collector,  in  the  same  manner  and  with 
like  effect  as  if  such  immoveable  property  had  been 
attached  under  the  provisions  of  sect;on  2^4  of  the 
Code  of  Civil  Procedure. 

(3)  A  copy  of  such  certificate  may  be  transmitted 
by  post  under  the  provisions  of  section  223  of  the 
Code  of  Civil  Procedure  to  any  other  District  Collec- 
tor, for  the  purpose  of  being  filed  in  his  office,  and  as 
soon  as  it  is  so  filed,  such  certificate  shall,  if  the  afore- 
said notice  has  been  served,  bind  in  like  manner 
all  immoveable   property   of    such  judgment-debtor, 
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situated  within  the  jurisdiction  of  such  last-mentioned 
District  Collector. 

Notices  of  certificate, to  given  to  judgment  debtor.  Before 
a  service  under  Beng.  Act  vii  of  1880  can  be  effected  J>y  posting  it  o^n  the 
residence  of  the  par,ty  on  whom  it  is  wished  to  serve  it,  it  %4u*t  oe  showr»that 
some  attempt  Tias  been  made  to  effect  personal  service,  aAd  *hat  such  personal 
service,  for  reasons  stated  #ould  not  be  made.  In  such  a  case  when,  the  faftt^ 
of  service  of  notice  is  dertrigd,  the  onus  is  on  the  party  alleging  service  to  prove 
it.  Rahhal  v.  The  Secretary  of  Siate  I.  L.  R.  12  Cal.  603.  See  Sec.  *31  of  the 
Act.  Section  8  of  Act  vii  (Be)  of  1868  does  not  apply  to  a  certificate  of  title 
granted  to  a  purchaser  at  a  sale  in  execution  of  a  certificate  issued  under  Sec. 
7  of  Act  vii  of  1180  (Be)  and  the  terms  of  that  section  (see  8  Act  vii  of  1868 
Be)  are  limited  in  application  to  the  certificates  therein  referred  to: viz.  certi- 
ficates granted  under  section  28  of  Act  XI  of  1859  and  those  granted  under 
Sec,  11  of  Act  vii  of  1868  (Be).  The  grant  of  a  certificate  of  title  to  a 
purchaser  at  a  sale  in  execution  of  a  certificate  issued  under  Act  vii  of  1880 
(Be)  does  not  therefore  preclude  the  court  from  enquiring  whether  the  notices 
required  by  \aw  have  been  duly  served.  Bishambhar  v.  Bonomali  I.  L.  R. 
26  Cal.  414  F,  B.  Sc,  3  C.  W.  N.  233.  See  Uzir  Ali  v.  Khartick  Mollah  2  C. 
W.  N.  363.  The  notice  u#der  Section  10  must  be  issued  by  the  Collector  in 
whose  office  the  certificate  is  required  to  be  filed.      Uzir  Ali  v.  Kartich  Ibid. 

A  certificate  officer  signed  the  notice  as  "  Judge  " — Held  that*  this  was  not 
such  an  error,  as  would  invalidate  the  notice.  Mosabet  v.  Bibi  Rasnlbendi 
9  C.  W.  N.  139  S.  N.  Service  of  nocice  through  the  post  office  is  sufficient. 
Ibid.  S.  C.  I.  L.  R.  32  Cal.  691. 

Transfer  Of  certificate.  A  certificate  made  in  Burdwan  was  trans- 
ferred to  Birbhum  for  execution  on  the  ground  that  the  mehal  was  situated 
within  the  jurisdiction  of  that  Court.  Held  that  Sec.  223  of  the  Code  of 
Civil  Procedure  did  not  under  the  circumstances  of  the  case  authorise  the 
transfer  of  the  certificate  from  the  Burdwan  to  the  Birbhum  Couijt  fqr  execu- 
tion, an(^  when  a  Court  has  no  power  to  send  a  certificate  for  executian  to 
another  CouJt  but  nevertheless  sends  it  and  tile  other  tlourt  executes#the  same 
and  sells  a  property,  the  proceedings  are  vitiated  ab  initio  and  the  sale  must 
be  set  asi(^e.»  Grish  Chandra  v.  Golam  Kaem  3  C.  L.  J.  235. 

For  effect  of  non  service  of  notice  under  this  Section  see  notes  under 
Section  ?. 

11.  (1)  If  in  any  case  the  Certificate  Officer  is 
Attachment  and  sale  satisfied  that  any  person  against 
of  moveable  property.     whom  a   certificate   has   been    filed, 

onder  the  provisions  of  sections  5,  7  or  9,  is  likely   to 
conceal,  or  remove,  or  dispose    of  the    whole    or   any 
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part  of  his  moveable  property,  and  that  the  realisa- 
tion of  the  amount  of  such  certificate  -will  in  conse- 
quence be  delayed,  or  obstructed,  he  may,  at  any 
tiroe  afte^r  making  such  certificate,  direct,  for  reasons 
to  be  recoro/^d  by  him,  an  attachment  of  the  whole 
or  any  part  of  the  moveable  property  of  such 
person. 

(2)  Such  attachment  shall  be  made  in  the  manner 
provided  in  the  Code  of  Civil  Procedure  for  attaching 
moveable  property,  and  subject  to  the  provisions  of 
section  266  of  the  same  Code. 

(3)  Such  property  may  be  sold  for  the  purpose  of 
satisfying  such  certificate,  if  no  petition  of  objection 
is  filed  under  the  next  succeeding  section,  or,  if  any 
such  petition  is  filed,  then  as  soon  as  it  has  been 
heard  and  determined. 

Attachment.  The  provision  regarding  attachment  before  judgment 
an  contained  in  Sees.  269  to  273  of  the  Civil  Procedure  Code.  Section  266 
of  the  Civil  Procedure  Code  enumerates  the  properties  which  are  liable  to 
attachment  and  sale  in  execution  of  a  decree,  and  also  those  which  are 
exempted  from  attachment. 

12.   (1)  If  a  judgment-debtor,  who  has  been  served 
with  a  notice  under  section  10,  denies 

Power  ,to  file  petition  .,.,.,. 

of  objection  to  cer-  his  liabnity  to  pay  the  whole  or  any 
part1  of  the  amount  for'  which  such 
certificate  has  been  made  and  filed  against  him,  he 
may  at  any  time  within  thirty  days  from  service  of 
such  notice,  or  where  no  such  notice  has  been1  duly 
served,  within  thirty  days  from  the  execution  of  any 
process  for  enforcing  such  certificate,  file  a  petition  of 
objection,  denying  his  liability  as  aforesaid,  before  the 
Certificate  Officer  by  whom  such  certificate  has  been 
made. 
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(2)  Such  petition  shall  be  in,  or  as  nearly  as  possi- 
ble in,  Form  No.  5  in  the  Schedule  hereto  annexed, 
and  shall  be  signed  and  verified  in  the  manner  pres- 
cribed in  sections  51  and  52  of  the  Qode  of  Qivil 
Procedure.    ••  t  1 ,  * 

13.  (1)  The  Certificate  Officer  shall  fix  a   day]  for 

hearing  any  such    petition    so »' filed, 

Hearing  of  petition.  ,  ,  . 

and  upon  such  day  or  any  subse- 
quent day  to  which  snch  hearing  may  be  adjourned, 
shall  determine  whether  such  petitioner  is  liable  for 
the  whole  or  any  part  of  the  amount  for  which  such 
certificate  was  made,  and  may  set  aside  or  modify  or 
vary  the  certificate  accordingly. 

(2)  Every  such  Certificate  Officer  shall,  for  the 
purpose  of  hearing  any  such  petition  and  determining 
as  aforesaid,  exercise  all  or  any  of  the  powers  of  a 
Civil  Court,  in  respect  of  summoning,  causing  the 
attendance  of,  and  examiniug  witnesses,  and  in  respect 
of  causing  the  production  of  documents  ;  and  the  pro- 
visions of  the  Code  of  Civil  Procedure  applicable  to 
these  matters  shall  apply  to  a  Certificate  Officer  exer- 
cising these  powers  : 

Provided  that  if,  in  the  opinion  of  the  Certificate 
Officer,  ih&  petition  involves  a  kona  fide  claim  of  right 
he  shall  refer  the  petition  to  the  District  Collector 
for  orders,  and  the  District  Collector,  if  he  is  satisfied 
that  dona  fide  claim  of  right  is  involved,  shall  make  an 
order  cancelling  the  certificate. 

14.  (1)  The    Certificate    Officer  shall    have     full 

power  to   direct    that   the    costs    of 

Cost  of  petition. 

any  such  petition  and  of  the  hearing 
thereof,  shall  be  paid  by  the  petitioner,  or  if  his  finding 
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is  in  favour  of  the  petitioner,  then  by  the  Secre- 
tary of  State  for  India  in  Council  or  the  person  or 
or  Local  Authority  on  whose  requisition  or  on  whose 
behalf  the  certificate  was  made,  as  the  case  may  be. 

(2)  In  air.y  case  in  which  a  Certificate  Officer 
directs  the  payment  of  costs  as  aforesaid  by  a  peti- 
tioner^ the  amount  thereof  shall  be  added  to  the 
amount  entered  in  the  certificate,  and  shall  be  recover- 
able as  if  the  same  had  been  originally  entered  in  the 
certificate, 

(3)  In  any  case  in  which  a  Certificate  Officer 
directs  the  payment  of  costs  as  aforesaid,  by  a  person 
or  Local  Authority  on  whose  requisition  or  on  whose 
behalf  the  certificate  was  made,  the  amount  thereof 
shall  be  recoverable  in  the  same  way  as  public 
demands  specified  in  section  7,  clause  (d). 

15.     The    person    deemed   to   be   the    judgment- 
Suit  in  civil  court  to     debtor,   under  the  provisions  of  sec- 
No™  rlfinceieied f<Tr     tion  8,  may,  at  any  time    within  six 
modified-  months  from   the   service"  upon  him 

of  notice  under  section  10,  or,  if  he  files  a  petition  of 
objection  under  section  12,  from  the  date  of  the  deter- 
mination thereof,  or,  if  he  appeals  under  section  32  [a], 
from  the  date  of  the  .decision  of  such  appeal  bring  a 
suit  in  the  Civil  Court  to  have  the  said  certificate 
cancelled  or  modified  : 

Provided  that  no  such  suit  shall  be  entertained  if 
such  judgment-debtor  has  omitted  to  state  in  his  peti- 
tion of  objectien,  if  any,  the  ground  upon  which  he 
claims  to  have  such  certificate  cancelled  or  modified, 
and  cannot  satisfy  the  Civil  Court  that  there  was  good 
reason  for  such  omission. 
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Limitation.  The  6  months  period  of  limitation  prescribed  by  this  sec* 
tion  applies  to  a  suit  to  have  a  certificate  cancelled  or  modified,  and*not  to  a 
suit  to  have  a  sale  helfl  in  execution  of  such  certificate  set  aside.  Gopal  Das 
v.  Hardeo  Das  5  C.  W.  N.  86  ;  Baij  Nath  v.  Ramgut  Singh  I.  L.  R.  23  Cal. 
775,  Sc,  23  I.  A.  45.  When  the  notice  required  under  section  10  was  not 
served,  and  in  execution  of  the  certificate,  the  judgment-deMo/s^roperty^vvas 
sold.  Held  that  the  whole  of  the  proceedings  which  resume  \  in  the  sale  are 
invalid.  Held  also  that  «,#suit  to  set  aside  such  a  sale  is  governed  by  Article 
120  Sch.  II  of  the  Limitation  Act,  and  article  14  has  no  application,  to* Such  a 
case,  nor  has  sub-section  8  0)  of  Act  VII  of  1880  (B.  C.)  any  application 
here.  Saroda  Cham  v.  Kristo  Mohun  1  C.  W.  N.  516.  In  the  case  of  Bisham- 
bha*  v.  Bonomali  I.  L.  R.  26  Cal.  414,  Sc,  3  C.  W.  N.  233,  it  appears  to  have 
been  taken  for  granted  that  the  period  of  limitation  for  a  suit  to  set  aside  a 
sale  was  one  year  under  Art,  12  [b)  Sch.  II.  of  the  Limitation  Act.  See 
Bramho  deo  v.  Bibi  Rasid  I.  L.  R.  32  Cal.  691. 

If  a  person  is  entitled  under  Act  VII  of  1880  (B.  C.)  to  bring  his  suit 
within  one  year  or  if  otherwise  the  suit  is  within  time,  the  mere  fact  of  his 
presenting  an  appeal  to  the  Commissioner  and  the  Commissioner  having  rejec- 
ted his  appeal  under  Act  I  of  1895  would  not  deprive  him  of  the  full  period 
of  limitation,  which  having  regard  to  the  provisions  of  Act  VII  of  1880,  under 
which  the  sale  was  held  he  is  entitled  to.  Gopal  Das  v.  Hardeo  Das  5  C. 
W.  N.  86. 

The  mere  fact  that  a  greater-sum  is  claimed  as  due  under  tbe  certificate, 
than  is  in  fact  due,  does  not  make  the  certificate  and  notice  bad.  Where 
therefore  the  notice  is  served,  time  begins  to  run  under  this  section  against 
the  person  declared  to  be  the  judgment-debtor  from  the  date  of  the  service  of 
notice.  Umedali  v.  Rajlakhi  1  C.  L.  J.  538,  Sc,  10  C.  W.  N.  130.  I.  L.  R. 
33  Cal.  84. 

Sections  15  &  16  of  the  Public  Demands"  Recovery  Act,  taken  together, 
indicate  that  the  period  of  limitation  is  to  run  from  the  determination  of 
objections,  if  any,  under  Sec.  12  of  the  Act,  and  that  such  determination  need 
not  necessarily  be  upon  evidence  given.  Ambika  v.  Gopal  1  C!  L.  M.  550. 
Comp.  Kanai  Singh  ^  Toril  Mahton  1  C.  W.  N.  24.     ., 

The  period  of  limitation  prescribed  by  this  section  will  only  ran  if  the 
certificate  and  notice  are  valid.  Timed  Ali  v.  Raj  Lakhi  10  C.  W.  N.  130, 
Sc,  1  C.  L!  J,*538.    I.  L.  R.  33  Cal.  84. 

16.*    When  no  suit  is  instituted  by  the  judgment- 
debtor  within  the  period  specified  in 

Certificate    in     Form  %  -n  • 

No.  2  when  to  become     section  15,  or  if  any  such  suit  having 

been   instituted   is    finally     decided 

against  such  judgment-debtor,    such   certificate    shall 

become  absolute,  and  shall   have,    to   all   intents   and 

29 
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purposes,  the  same  force  and  effect  as  a  final  decree  of 
a  Civil  Court. 

Grounds  of    cancel.  17.  (1)  Nc  certificate  duly  made 

SS^S^^  tmcler  the  provisions  of  this  Act 
Court;  r  shall  be  cancelled  by  a' Civil  Court, 

otherwise  than  on  one  of  the  following  grounds  : — 

(a)  that  the  amount  stated  in  the  certificate  was 

actually     paid     or    discharged   before   the 
making  of  such  certificate  ; 

(b)  that  no  part  of  the   amount  stated   in   the 

certificate  was  due  by  the  judgment-debtor 
under  the  certificate  ; 

(c)  that  in  the  case  of  fines  imposed,  or  costs, 
charges,  expenses,  damages,  duties,  or  fees 
adjudged,  by  a  Collector'  or  a  public  officer, 
r  under  the  provisions  of  any  law  or  any 
rule  having  the  force  of  law  the  proceed- 
ings of  such  Collector  or  public  officer 
where  not  in  substantial  conformity  with 
the  provisions  of  such  law  or  rule  and  that 
in  consequence  the  judgment-debtor  under 
the  certificate  suffered  substantial  injury 
from  some  ^err or  defect  or  jrregulaiity  in 
such  proceedings  :  or  modified  by,  a  Civil 
Court  otherwise  than  on  one  of  the 
following  grounds. —  „ 

(d)  that  a  portion  of  the  alleged  debt  was  never 

due  ; 

(e)  that  the  judgment-debtor   has   not   received 

credit  for  any  portion  which  he    may   have 
paid. 
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(2)  Nothing  herein  contained  shall  be  constructed 

to  interfere  with  the  ordinary  Original  Jurisdiction  of 

the  High  Court  at  ]f  ort  William  in  Bengal,    or   with 

the  jurisdiction    of  the    Calcutta    Couil^     pf    Small 

Causes.  •  , 

•  • 

Amount  Stated  lA  the  certificate.  The  mere  fact  that. a,  greater 
sum  is  claimed  as  due  ill  a  certificate  than  is  in  fact  duo  does  not  make  the 
certificate  and  the  notice  bad.  Umed  All  v.  Raj  Lakhi  IOC.  W.  N.  130,  Sc, 
1  C,  L.  J.  538  ;  I.  L.,R.  33  Cal.  84. 

18.  (J)  The  Certificate  Officer  may,  subject  to  any 
Transfer  of  petitions     general  or  special  order  of  the    Dis- 
or  De8Putynfc  oStt     trict     Collector,     transfer     to    any 
for  hearing.  Assistant  Collector,  or  Deputy  Col- 

lector subordinate  to  such  District  Collector,  any  peti- 
tion filed  under  section  12,  and  such  Assistant  Col- 
lector or  Deputy  •Collector  shall  hear  and  determine 
such  petition  accordingly  : 

Provided  that  the  District  Collector  shall  have 
power  to  re-transfer  any  petition  so  transferred,  and 
to  order  that  it  be  heard  and  determined  by  the  Certi- 
ficate Officer. 

(2)  The  provisions  of  sections  13  and  14  shall  be 
applicable  to  any  such  Assistant  Collector,  or  Deputy 

Collector*  to •  whom  any  such#  petitions  have  been  so 

» 

transferred. 

id.     (1)  Every  certificate  made  under  sections  5, 
Enforcement  of  certi-     7  or  9  may  be  enforced  and  executed, 
ficate-  with  interest  at  the  rate  of  six  per 

centum  per  annum,  from  the  date  of  the  certificate 
being  filed  up  to  the  date  of  realisation,  and  costs, 
upon  the  expiry  of  one  month  from  service  of  the  notice 
mentioned  in  section  10,  or,   when  any   such    petition 
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as  is  mentioned  in  section  12  has  been  filed,  then 
as  soon  as  such  petition  has  been  heard  and  determined. 
(2)  Such  certificate  may  be  enforced  and  executed 
in  the  manner  provided  by  Chapter  XIX  of  the  Code 
of  Civil  Procedure  for  the  enforcement  of  decrees  for 
money, ;  and  all  the  provisions  of  that  Chaper,  except 
sectioa  3 10 A  thereof,  and  of  Chapter  XX  of  the  said 
Code,  shall  apply,  so  far  as  they  are  applicable. 
In  the  manner  provided  by  the  Code  of  Civil  Procedure. 

The  effect  of  Sec.  19  of  the  Act  is  that  it  relates  to  the  practice  and  procedure 
in  respect  of  sales,  that  is  to  the  practice  and  procedure  of  the  executing 
courts  in  carrying  out  of  sales.  Ram  Logan  v.  Bhoivani  I.  L.  R.  14  Cal.  9.  The 
provisions  of  the  Code  of  Civil  Procedure  relating  to  reviews  of  judgment 
were  not  extended  to  proceedings  under  Bengal  Act  vii  of  1868  and  Bengal 
Act  vii  of  1880.  Lola  Pryag  v.  Joy  Narayan,  I.  L.  R.  22  Cal.  419.  The  mis- 
description of  property  in  the  proclamation  brings  a  case  for  setting  aside  a 
sale  held  under  the  public  Demands  Recovery  Act  within  the  rule  laid  down 
in  the  case  of  Ram  Logan  v.  Bhoivani  (cited  above). (  The  Full  Bench  case  of 
Bishumbhar  v.  Bonomali  (I.  L.  R.  26  Cal.  414,  Sc,  3  C.  W.  N.  233)  has  not 
in  effect  or  otherwise  over  ruled  Ram  Logan  v.  Bhowni.  Ram  Taruch  v. 
Mosaheb  AliQC.  W.  N.  246.  See  Ram  Tarach  v.  Dihvar  I.  L.  R.  29  Cal.  73 
F.  B.  Sc,  5  C.  W.  N.  521. 

Regular  suit  to  set  aside  a  sale.  A  regular  suit  in  the  Civil  Court 
will  lie  to  set  aside  a  sale  when  the  notices  required  by  Sec.  10  are  not  served 
and  alsp  on  the  ground  of  irregularities.  Ram  Taruch  v.  Dihvar  Ali  I.  L.  R. 
29  Cal.  73  F.  B.,  Sc,  5  C.  W.  N.  521  ;  Oopal  Hardeo  5  C.  W.<  N-  86  ;  Ram 
Rup  v.  Khusal  6  C.  W.  N.  630  ;  Janki  Das  v.  Ram  Oolam  6  C.  W.  N.  331, 
Sc,  I.  L.  R.  28  Cal.  813  ;  Ghunder  Kumar  v.  Secretary  of  State  I.  L.  R.  27 
Cal.  698,  Sc,  4  C.  W.  N.  586.  Such  a  suit  is  maintainable  even  if  thq,,  certifi- 
cate has  become  absolute*  Janki<v.  Ram  Oolam  I.  L.  R.  ^28  CaU  813,  Sc,  6 
C.  W,  N.  feSl.  Bat  see  Rjbur  v.  Kmeshwr  (I.  L.  R.  26  Cal.  172)  where  it  was 
held  that  "if  the  certificate  cannot  be  cancelled,  the  sale  held  in  execution  of 
it  cannot  be  cancelled  also."  The  maintenance  of  a  regular  suit  is  not  barred 
under  Sec.  244  C.  P.  C.  Janki  Das  v.  Rm  Golam  I.  L.  R.  28  Cal.  813,  Sc,  6  C. 
W.  N.  331.     Ram  Rup  v.  Kmul  Messer  6  C.  W.  N..630. 

The  above  case9  were  decided  under  Act  I  of  1895  before  its 
amendment  by  Act  I  of  1997..  It  has  been  held  that  since  the  amendment, 
Sec.  244  of  the  C.  P.  C.  in  its  entirety,  applies  to  proceedings  in  execution  of  a 
certificate,  and  a  separate  suit  to  set  aside  a  sale  held  in  the  enforcement  of 
such  certificate  is  not  maintainable,  Benhmdeo  Bdri  v.  Rsul  I.  L.  R.32  Cal.  691, 
Sc,  1  C.  L.  J.  360.     Soe  also  Umed  Ali  v.  Rajlukhi  1  C.  L.  J.  538,  S,  C.    10  C. 
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W.  N.  130.  But  again  in  the  recent  case  of  Raghubans  Sahai  v.  Fulhimari 
(1  C.  L.  J.  542  Sc,  I.  L.  R.  32  Cal.  1130)  it  has  been  held  that  Sec.  SH4  C.  P. 
C.  is  in  applicable  to  certificate  proceedings.  It  is  pointed  out  that  Sec.  19 
cl.  2  of  the  Public  Demands  Recovery  Act,  1895,  as  amended  in  1897,  provides 
that  a  certificate  may  be  enforced  and  executed  in  the  manner  provided  by 
Chapter  XIX  of  the,C.  P.  Code  for  enforcement  for  decreeVo*  money,  and  all 
the  provisions  *of  the  Chapter  except  Sec.  310  A  and  of  Ohajj.  XX  shall  apply 
so  far  as  they  are  applicable.  There  are  at  least  there  tests  for  determining 
whether  a  particular  provision  is  applicable,  and  if  so,  how  far  ;  fir^t*  such 
provisions  only  are  applicable  as  apply  to  the  enforcement  of  the  certificate 
as  a  decree  for  money  ;  an  application  to  set  aside  a  sale  is  neither  the  enforce- 
ment nor  the  execution  of  the  certificate  :  secondly,  the  provision  sought  to 
be  applied  must  not  contain  any  restriction  which  makes  it  inapplicable  ; 
thirdly  the  provision  must  not  be  inconsistent  with  the  provision  of  the  public 
demands  Recovery  Act  Sec.  244  is  by  reason  of  two  tests  inapplicable  to  cer- 
tificate proceedings.  In  the  case  of  Sreenath  Hore  v.  Bishan  Chunder  Das  (2C. 
L.  J.  504)  Sir  Francies  Maclean  C.  J.  observed  : — "I  content  myself  with 
saying,  that  as  at  present  advised,  the  inclination  of  my  mind  is  that  the 
suit  would  not,be  barred  under  the  provisions  of  that  (section  244)  "  Section 
244  C.  P.  C.  is  applicable  when  the  only  ground  alleged  for  setting  aside  a 
sale  are  irregularities  not  it  the  proceedings  anterior  to  the  certificate  or  in  the 
certificate  sought  to  be  executed  but  in  the  execution  proceeding  subsequent 
to  it.  Umed  Mi  v.  Raj  Lakshi  10  C.  W.  N.  130,  Sc,  1  C.  L.  J.<538.  I.  L.  R. 
3,  Cal.  84.  See  also  Ram  Rup  v,  Khusal  6  C.  W.  N.  930,  and  Janki  v.  Ram 
Golam  6  C.  W.  N.  331. 

The  owner  of  a  portion  of  property  sold  in  execution  of  a  certificate  under 
the  Public  Demands  Recovery  Act  cannot  sue  to  have  the  sale  set  aside  as  to 
his  portion  only.  His  remedy  is  to  pray  for  setting  aside  the  sale  of  the 
whole  property  pr  to  allow  the  sale  to  stand  and  pray  that  his  co-sharer  who 
were  the  purchaser  at  the  sale  should  recover  his  share  to  him.  Bhoobun 
v.  Ram  Snnder  I  L.  R.  3  Cal.  300  referred  to.)  Bisheshwar  v.  Srikrishgia 
9.  C.  W.  JJ.  850.  The  section  is  limited  to  the  procedure  to  be  followed  in 
execution  projeeHingi  to  enforce  certificate  anjj  recovei»the  amounts  due  there- 
under and  ,  the  application  of  section,  312  of  the  Civil  Procedure  Code  is 
not  extended  by  it  to  proceedings  under  the  Public  Demands  Recovery  Act. 
Grish  Chunder  v.  Golam  Kaem  3  C.  L.  J.  235. 

Wh&t  passes  under  the  sale.  A  sale  in  execution  of  a  certifiate 
under  the  Public  Demands  Recovery  Act  passes  only  the  right  title  and 
interest  of  the  judgment  debtor  in  the  property  at  the  date  of  the  service  of 
notice  under  section  10.  Uma  Gharan  v.  Ardunnessl.  L.  R.  12  Cal.  430; 
Rheakut  Hossin  v.  Sunkar  I.  L.  R.  19  Cal.  783  ;  Mahomed  Abdul  v.  Gujraj 
I.  L.  R.  20  Cal.  826.  P.  C.  Baij  Nath  v.  Ramgate,  I.  L.  R.  23  Cal.  775  ;  Maha- 
nanda  v.  Benimadhab  I.  L.  R.  24  Cal.  27  ;  Luchmi  Naraen  v.  Nandakihore 
I.  L.  R.  29  Cal.  537,  Sc,  6  C.    W.  N.  484 ;  Ashanulla  v.  Manyara  Banoo  I.  L. 
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R.  30  CaL  778.  Baikant  v.  Udoy  Ghand  1  C.  L.  J.  105  n.  2  C.  L.  7.  311. 
When  however  a  decree  for  arrears  of  cess  is  passed  under  the  provision 
of  the  Bengal  Tenancy  Act,  the  sale  in  execution  of  it  carries  the  entire 
tenure  snd  not  merely  the  right  title  and  interest  of  the  judgment  debtor 
Nobin  Ghand  v.  Banse  Naih,  I.  L.  R.  21  Cal.  722.  When  a  certificate  has  been 
made  against  a<p»  son  who  happens  to  be  the  managing  ,  member  of  a  joint 
Mitakehara  family  'for  arrears  of  cess  due  in  respect  of  tfie  joint  family 
property,  a  sale  in  execution  of  sale  certificate  (.passes  the  right  title  and 
interest  of  the  person  named  in  the  certificate  as,  the  judgment-debtor  and 
does  not  affect  the  interest  of  the  other  members  of  the  family  (6  0.  W.  N. 
302  followed).  Cesses  are  not  a  charge  upon  the  estate  (I.  L.  R.  30  Cal.  774 
Sc,  8  C.  W.  N.  357,  followed)  Hetnaraen  v.  Makunda  2  C.  L.  J.  9n.  , There 
are  some  public  demands,  for  instance  a  sum  payable  under  Section  72  of  the 
Embankment  Act  (II  of  1812  B.  C.)  which  by  law  are  made  a  first  charge  on 
the  land,  but  if  the  charge  is  not  enforced  in  the  manner  provided  by  U.w  and 
a  certificate  is  issued  under  this  Act,  the  effect  of  a  sale  under  such  certificate 
is  to  pass  the  interest  of  the  person  whose  name  appears  on  the  certificate  and 
not  the  tenure  itself  freed  of  all  incumbrances.  Baikanto  v.  Udoy  2  C.  L.  J. 
311.  a 

,       ,  20.       Any  Sale  of  immoveable  pro- 

Power  to  set  aside  sale  ^  t  (  * 

of  immoveable  proper-     perty  made  in  the  course  of  enforc- 

ty  on  ground  of  irre-       . 

guiarity  or  bn  ground     ing  any  such  certificate,  may  be    set 

of       judgment-debtor  ,  , 

having    no    saleable     aside  m  accordance  with    the    provi- 
sions  of  sections    311    of  the   said 
Code  of  Civil  Procedure. 

21.  (1)  The  judgment-debtor,  or  any  person  claim  - 
Powertosetasidsaie     ing  through  him,  may  at   any   time 
tyonrp^tofaCoS     w^hin  thirty  days  from  the  date  on 
due> etc-  ■     which  any  immoveable    property   is 

sold  in  execution  of  a  certificate,  apply  to  the"  Certifi- 
cate Officer  to  set  aside  the  sale  on  his  depositing — 
(a)  the  amount  stated  in  the  certificate,  together 
with  costs,  and  with  interest  thereon,  at 
the  rate  of  twelve  per  centum  per  annum, 
calculated  from  the  date  when  the  certifi- 
cate was  filed  up  to  the  date  when  the 
deposit  is  made  ; 
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(6)  as  penalty,  a  sum  equal  to  one-tenth  of  the 
auction  price,  but  not  less  then  one  rupee  ; 
and  , 

(c)  such  outstanding  charges  due  to  ythe,  Govarn- 
»  me'nt  under  any  law  for  the  time    being "  in 
force  inVespect  of  the  property  sold. as  th® 
District  Collector  certifies  to*  be  payaMe  by 
the  judgment-debtor. 
*    If  such  a  deposit  is  made    within    the    said    thirty 
days,  the  Certificate  Officer  shall  pass  an  order  setting 
aside  the  sale  : 

Provided  that,  if  a  person  applies  that  the  sale  of 
his  immoveable  property  be  set  aside  in  accordance 
with  the  provisions  of  section  3 1 1  of  the  Code  of  Civil 
Procedure,  he  shall  not  be  entitled  to  make  an  appli- 
cation under  this  section. 

(2)  In' the  event  of  a  sale  being  set  aside  by  an 
order  of  the  Certificate  Officer  under  this  section,  any 
money  paid  or  deposited  by  the  purchaser  on  account 
of  the  purchase*  together  with  the  penalty  specified 
in  clause  (6;,  shall  be  paid  to  the  purchaser  by  the 
Certificate  Officer. 

(3)  Any  order  made  by  Certificate  Officer  under 
this  section*  slmll  be  final.  • 

Order  by  the  certificate  officer  final.  Sub-section  4  Sec  19  oi  the 
Public  Demaids  Recovery  Act  (I  of  1895  Be.)  in  saying  that  any  order  made 
by  the  certificate  officer  under  this  seetion  shall  be  final  only  means  and 
intends  inat  it  shall  not  be  open  to  appeal  such  as  is  provided  in  Section  32  ; 
the  intention  is  not  to  make  the  order  absolutely  final  so  as  not  to  make  it 
open  to  review  or  revision.  Matunginee  v.  Grish  Chunder  I.  L.  R.  30  Cal. 
619,  Sc,  7  C.  W.  N.  433.  (But  see  Lala  Pryag  v.  Joy  Naraen  I.  L.  R.  22  Cal. 
419.) 

If  a  sale  is  impeached  on  the  grounds  of  irregularities,  the  judgment-debtor 
must  proceed  under  Sec.  20  of  the  Act.  In  such  a  case  Sec.  244  C.  P.  C.  bars 
a  separate  suit  Umed  AH  v.  Rajlkhi  1  C.  L.  J.  538.     Section  21  does  not  show 
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that  Sec.  317  C.  P.  C.  applies  to  a  sale  under  the   Public   Demands   Recovery 
Act.     Arqbica  v.  Gopal  1  C.  L.  7  550. 

22.  (1)  In  enforcing  and  executing  any    certificate 

made  under  sections  5,    7,    or    9    all 

Pow^r    in    execution  <  .   , 

proceedings  by  c\4?om     the  duties,    powers   and   authorities 

to  be  exercised.  T  .  - 

0  by  the  said  Code  imposed  or  con- 
ferred on  the  Court  shall  be  exercised,  by  the  Certifi- 
cate Officer  in  whose  office  any  such  certificate,  or  any 
copy  thereof  transmitted  for  execution' under  the  pror- 
visions  of  section  223  of  the  Code,  has  been  filed, 

(2)  The  power  conferred  on  the  High  Court  of 
making,  and  from  time  to  time  altering,  rules  for  the 
guidance  of  the  Courts  in  the  exercise  of  their  duties 
under  section  287  of  the  Civil  Procedure  Code  shall 
in  respect  of  proceedings  under  this,  Act,  be  exercised 
by  the  Board  Revenue.  All  such  rules  shall  be  pub- 
lished in  the  Calcutta  Gazette,  and  shall  ^hereupon 
have  the  force  of  law. 

{3)  Subject  to  the  control  of  the  District  Collec- 
tor, and  save  and  except  in  respect  of  the  provisions 
relating  to  insolvent  judgment-debtors,  any  of  the 
said  duties,  powers  and  authorities  may  be  exercised 
by  any  Assistant  Collector  or  Deputy  Collector 
subordinate  to  such  District  Collector. 

23.  (1)  If  any  immoveable  property  is  sold  in    ex- 

ecution of  a  certificate,  and  *  if  such 

Power    to   set    aside  . 

sale    of    immoveable     certificate  is   subsequently  set  "aside 

property  when  certifi-  ^    .. 

cate  is  set  aside  by  by  a  competent  Civu  Court,  such 
Court  may  set  aside  such  sale  of 
such  immoveable  property  ;  and  in  any  case  in  which 
such  sale  is  so  set  aside,  such  Court  shall  direct  that 
the  amount  of  the  purchase-money  be  refunded  to  the 
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purchaser,  with  or    without   interest   as   such   Court 
thinks  fit.         * 

(2)  Such  order  shall  have  the  force  of  a  decree, 
and  application  for  execution  shall  be  maflje  within  »six 
months  from  the  date  thereof,  otherwise  jbhe  party  in 
whose  favour  sucn*  order  was  passed  shall  loea,  all 
benefit  therefrom  :  •' 

Provided  that  no  such  sale  shall  be  so  set  aside 
unless  such  purchaser  has  been  made  or  added  as  a 
party  to  the  suit  brought  to  set  aside  such  certificate. 

(3)  The  provisions  of  this  section  shall  not  apply 
to  a  sale  set  aside  under  section  21. 

24.  (I)  Every  District  Collector    shall  cause   to 

be  kept  in    his    office  a    register   in 

Keeping  and  inspec-  .  , 

tion  of  register  of  cei-     such  form  as  may  from  time  to  time 
,  be     prescribed    by    the    Board    of 

Revenue/ and  shall  cause  to  be  entered  in  such  register 
the  particulars  of  every  certificate  made  under  this 
Act  which',  or  a  copy  of  which,  has  been  filed  in  his 
office. 

(2)  Such  register  shall  be  open  during  office  hour, 
for  not  less  than  two  hours  daily,  to  be  fixed,,  by  the 
District  f  Collector,  for  the  inspection  of  any  'one 
desiring  to  inspect  the  same,  and  a  fee  of  eight*  annas, 
or  such  fee  not  exceeding  eight  annas  as  the  Board  of 
Revenue  may  prescribe,  shall  be  chargeable  for  such 
inspection. 

25.  (1)  Payment   of  the   amount    due   under   a 
Payments  by  instai-     certificate    maybe   made    by  instal- 

ments-  ments,  if  the  Certificate  Officer  who 

made  such  certificate  so  direct. 
30 
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(2)  The  payment  of  every  such  instalment  shall 
be  entered  in  the  register  mentioned  in  the  last 
preceding  section.  ( 

,26.     When  the  total  amount  due  under  a  certificate 

c      V],-  ,  , 

has  been  paid  and  satisfied,  the  Certi- 

Satisfaction  to  b?.  erf-  .  -     *  0 

tjBrd  oil  certificate  and     ficate  Officer   in  «whose   office   such 

in  regj/*fcei\ 

certificate    was   originally  filed  shall 

cause  satisfaction  to  be  entered  upon   such  certificate 
and  in  the  register  mentioned  in  section  24.  (    ° 

27.  When  a  copy   of    such   certificate  has   been 

,     transmitted     to     another     District 

Communication        of 

satisfaction  to  other     Collector    or    Certificate    Officer   in 

District  Collector,  &c.  .    .   .         . 

charge  of  a  sub-division  m  the  same 
district  or  when  such  certificate  has  been  made  under 
the  provisions  of  section  9  upon  requisition  from  a 
Government  Officer,  Local  Authority,  Manager  or 
Revenue  Authority,  such  satisfaction  shall  be  com- 
municated to  such  District  Collector,  Certificate 
Officer  Government  Officer,  Local  Authority, 
Manager  or  Revenue  Authority  as  the  'case  may  be. 

28.  When  a  sum  has  been  levied  or  received  by 
Remittance  of  sum  re-  a  District  Collector  or  Certificate 
a^&£$?££  Officer  in  charge  of  a  sub-division 
fclfica^*  ■  in  respect  of  a  certificate,  c  a  copy 
of  which  has  been  transmitted  to  him  and  filed  in  his 
office,  such  District  Collector  or  Certificate  officer  in 
charge  of  a  sub-division  shall  remit  such  sum  tc6  the 
Certificate  Officer  by  whom  such  certificate  was 
originally  made. 

29.  Every  Certificate  Officer,  Assistant 
Application  of  Act  Collector  and  Deputy  Collector  and 
xviii  of  1850.  every  such  Government  Officer  as  is 
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mentioned  in  section  9,  shall,  in  the  discharge  #of  his 
functions  under  this  Act,  be  deemed  to  be  a  person 
acting  judicially  withm  the  meaning  of  Act  XVIII  of 
1850  passed  by  the  Governor-General  t/£  India*  in 
Council.  *  #  ♦ 

30.  All  Certificate  Officers,    Assistant  Collectors 

and  Deputy  Collectors  shall,    in  the 

Control    of    Commis-  . 

si<jn  are  and  Board  of  •   performance  of  their    duties   under 
this  Act,  be  subject  to   the    general 
supervision   and    control    of    the     Commissiners     of 
Divisions  and  the  Board  of  Revenue. 

31.  Service  of  a  notice  under  section  10  shall  be 

made  bv  delivering   or   tendering  a 

Service  of  notices.  J  °  °  . 

copy  thereof,  signed  by  the  Certi- 
ficate Officer  whenever  it  may  be  practicable,  to  the 
judgment-debtor  therein  named.  When  such  jadg- 
ment- debtor  cannot  be  found,  the  service  may  be  made 
on  any  adult  male  member  of  his  family  residing  with 
him  ;  and  if  no*  such  adult  male  member,  can  be 
found,  the  notice  may  be  served  by  fixing  a  copy 
on  the  outer  door  of  the  house  in  which  the 
judgment-debtor  ordinarily  dwells  or  carries  on  busi- 
ness, or  \\y*  fixing  a  copy  thereof  in  some  conspicuous 
place  in  »the  office  of  the  Certificate  Officer  issuing  the 
same,  and  also  in  some  conspicuous  part  of  the  land, 
if  any>,  affected  by  the  service  of  the  notice. 

Provided  that,  if  the  Certificate  Officer  shall  so 
direct,  the  notice  may  be  sent  by  post  addressed  to 
the  judgement-debtor  at  his  last  known  residence,  and 
registered  under  Part  III  of  the  Indian  Post  Office 
Act,  1866,  or  any  similar  Act  for  the    time   being  in 
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force,  and  service  of  it  may  be  proved  by  the  produc- 
tion of  the  addresse's  receipt. 

Service  of  notices.  Before  a  service  upder  Bengal  Act  vii  of  1880  can 
be  effected  by  posting  it  on  the  residence  of  the  party  on  whom  it  is  wished 
to  sorve,  it  musA  oj  shown  that  some  attempt  has  been  made  k>  effect  personal 
service.  In  such, a  6ase,  when  the  fact  of  service  of  notice  is  denied,  the 
<?nu8  is  pn  the  party  alleging  service  to  prove  '*\?  Eakhal  v.  The  Secretary 
of  State.  I.  L.  R.  12  £al.  603.  (,  < 

The  procedure  prescribed  by  this  section  as  to  the  mode  of  service  of  notice 
should  be  strictly  followed.  Umed  Ali  v.  Rajlakhi  1  ("1.  L.  J.  538.  See  also 
Ambika  v.  Oopal  1  C.  L.  J.  550.  < 

Mere  knowlege  of  the  issue  of  a  certificate  under  the  Act  is  not  sufficient 
by  itself  to  cure  or  make  up  for  the  absence  of  due  service  of  notice.  Ambika 
Gopal  1  C.  L.  J.  550. 

32.     (/)    (a)  An    appeal   from   any    order    of  an 
Assistant      Collector     or     Deputy 

Appeal    to      District       - '  .  (\ 

Collector  or  Commis-  Collector,  or  from  any  original  order 
of  a  Certificate  Officer  other  than 
District  Collector,  may  be  preferred  to  the  District 
Collector  within  fitteen  days  from  the  «making  of 
such  order  ;  (b)  an  appeal  from  an  original  order  of  a 
District  Collector  may  be  preferred  to  the  Commis- 
sioner within  thirty  days  from  the  making  of  such 
order. 

(i?)  An  Officer  appointed  to  perform  the  functions 
,     ■    of  a     Certificate     Officer  ,  snail,    if 

Transfer  of  apperls. 

authorised  by  the  District  Collector 
with  the  sanction  of  the  Commissioner  st)  'to  do, 
exercise  the  appellate  powers  of  a  District  Collector, 
and  he  shall,  unless  the  order  of  his  appointment 
otherwise  direct,  be  subject  to  the  general  supervision 
and  control  of  the  District  Collector  :  and  the  District 
Collector  may  transfer  for  hearing  any  appeal  referred 
to   in  sub-section    (/)    clause    (a)   to    any    Certificate 


Computation  of  time. 
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Officer  so  authorised  other   than   the    officer   against 
whose  order  .such  appeal  is  preferred.  * 

stay  of  execution     C|)    Pending  the    decision    of  such 
pending  appeal.  appeal  execution  may  be  stayed  jf  the 

appellate  authority  so  direct,  but  not  otherwise.  * 
(4)  In  each  Case  under  this    section,  the  day"  after 
that  on  which  the  order  was.  /passed 
shall  be  reckoned  as  the  first   day  of 
'the  period. 

Appeal  to  commissioner.     See  notes  under  Sec  2. 

33.     No   appeal,    as    of  right,   shall   lie  from  any 
order  of  a  District   Collector  passed 

Region   by  Commis-       Qn  ^^  &Qm  ^  Qrder  of  ^  Agsig_ 

tant  Collector,  Deputy  Colloctor  or 
Certificate  Officer  :  but  the  Commissioner  may,  in  any 
case  in  which  he* thinks  fit,  revise  any  order  passed  by 
a  District  Collector,  Certificate  Officer,  •  Assistant 
Collector  or  Deputy  Collector, 
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Form  No.  i. 

[See  Section  j.]v 

Certificate  of  Arrears  of  Revenue  filed  in  the  Office  of  the 
Certificate  Officer  of  (name  of  Distriit).    t 


No.  of 

Certi- 
ficate. 

'<  Name  of  Debtor, 

Address  of 
Debtor. 

Amount  of  arrears 

of  reve»ue  for 
which' this  Certi- 
ficate is  made,  and 

period  for  which 
such  arrears  are  due. 
{ 

Estate  or 

tenure  for 

which  arrears 

of  revenue 

are  due. 

1 

2 

3 

4 

5 

I  hereby  certify  that  the  above-mentioned  sum  of  Rs. 
is  due  to  the  Secretary  of  State  for  India  in  Council  from  the 


above-named. 
Dated  this 


day  of 


*9 


A.  B. 

Certificate  Officer  of 


Form  No.  2.  r 

[See  Section  7  and  Section  p,  cl.  (j).] 

Certificate  of  [a]  Public  Demands  filed  in  the  Office  of  the 
Certificate  Officer  of  (name  of  District). 


No.  of 
Certi- 
ficate. 

, ^ 

Name  of  Debtor. 

r 

Address  of 
Debtor. 

Amount  of 
the  Public 
Demand  for 
which  this 
Certificate  is 
made. 

Particulars  of  1  ublic 

^DemaudOor  which 

this  Certificate  is 

made,  tmd 

[b]  name  of  authority 

or  person  vho  ,^s  to  be 

deemed  to  be  the 

decree  holder,  |b] 

1 

2 

8 

4 

5 

|al  The  words  repealed  by  Bengal  Act  I  of  1897,  a.  8  (5)  are  omitted. 

(b-b]  These  words  were  substituted  for  the  original  word*  by  Bengal  Act  1  of  1897,  «.  17. 
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I  hereby  certify  that  the  above-mentioned  sum  of  Rs.  is 
due  to  the  Secretary  of  State  for  India  in  Council  [or  to  A. 
B.  a  Ward  of  Court,  or  a  Minor,  or  a  Lunatic,  by  his  next 
friend  C.  D.]  [a]  or,  as  the  case  may  be,  [a]  from  the  above- 
named. 


j- 


Dated  this 


day  of  ig     .  •*     A.  B./ 

•  &  Certificate  Qfficer  of     *# 


Form  No.  3. 

\See  Section  p,  cl.  (/).] 

Requisition. 

To  the  Certificate  Officer  of  the  District  of 


* 

Name  of  Debtor. 

-iddress  of 
Debtor. 

Amount  of  Public 

Demand  for  which 

this  requisition 

is  made. 

Nature  of  the  Public 

Demand  for  which 

this  requisition 

is  made. 

• 

1 

1       . 

2 

3 

4 

• 

* 
• 

The  above  sum  of  Rs.  is  due  from  the  said 

in  respect  of 


»  *     Certified  this 


day  of 

A.  B.,  * 

(Official  designation). 


Verified  in  accordance   with  the  provisions  of  sections  51 
and  52  of  the  Code  of  Civil  Procedure. 

I  A.  B., 

Dated  )  (Official  designation). 


[a-a]  These  words  were  inserted  by  Ben.  Act  I  of  1897,  s.  17. 
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Form  No.  4. 

[See  Section  10.'] 
Notice.     * 

(  (   TJo  (Insert  name  of  judgment- debtor). 

You  are  hereby  informed  that  a  certificate  for  I^s. 
d,ue  from  you  on   account  of  # .    has  been  this'  day 

made'  by  me  against  you  under  the  provisions  of  section 
of  Act  of  1895,  passed  by  the  Lieutenant-Governor 

of  Bengal  in  Council,  and  that  such  certificate  has  been  filed 
in  this  office.  If  you  deny  your  liability  to  pay  the  said'sum 
of  Rs.  ,  you  may,  within  thirty  days  from  the  date 

of  service  of  this  notice,  show  cause  why  such  certificate  should 
not  be  executed.  If  you  fail  to  show  cause  within  the  said 
thirty  days,  or  do  not  show  sufficient  cause,  such  certificate 
will  be  executed  in  the  same  manner  as  if  it  were  a  decree  of 
the  Civil  Court  for  the  said  sum  of  Rs.  unless  you 

pay  the  amount  into  this  office.  Until  sbch  amount  is  paid, 
you  are  hereby  prohibited  from  alienating  your  immoveable 
property  or  any  part  of  it,  by  sale,  gift,  mortgage,  or  otherwise. 

A    copy    of  the    certificate    above-mentioned    is    hereto 
annexed. 

Dated  this  day  of  19     . ' 

A.  B., 
Certificate  Officer  of 


Form  No.  5.  0     <.  (c    c 

[See  Section  52.]  0 

To  "    - 

The  Certificate  Officer  of 

The  humble  petition  of  (name  of  petitioner)  of  (address). 
Sheweth — 

That  a  certificate  No.  for  the  sum  of  Rs.  has 

been  filed  against  your  petitioner  in  your  office  under  the 
provisions  of  section  of   Act  of  1895,  passed  by 

the  Lieutenant-Governor  of  Bengal  in  Council. 


SCHEDULE.  241 

That  your  petitioner  respectfully  denies  his  iiability  to  pay 
the  said  sum  of\Rs.  (or,  where  the  liability  to  pay  part 

is  admitted,  denies  his  liability  to  pay  more  than  Rs.  ), 

and  this  for  the  following  reasons  : — 

That  tfre  facts  above  stated   are  true  to  Ih'e,  Ifest  of  ^our 
petitioner's  knowledge  ^and  belief.  ■   » 

Your   petitioner  'therefore  respectfully  prays  that.ttie  satd 
certificate  may  be  se*t  aside  (or  modified  or  varied).      •  • 

A.  B.,  ( 
•    ,  '  {Petitioner). 

Verified  in  accordance  with  the  provisions   of  sections   5 1 
and  52  of  the  Code  of  Civil  Procedure. 

A.  B., 
{Petitioner). 
ACT  I  OP  1897. 

Passed  by  ^he  Lieutenant-Governor  of 
Bengal  in  Council. 


{Received  the  assent  of  the  Lieutenant-Governor  on  the  4-th 
MarcJi,  iSgj,  and  of  the  Governor- General  on  the  20th 
'  March,  1897). 


Ah  Act  to  amend  the  Public  Demands  Recovery  Act,  1895. 

Whereas  it  is  expedient  to  amend  the  Public  Demands 
Recovery  Act,  1895  ;  It  is  hereby  enacted  as  follow^  :-*- 
"  Commencement.         1.     Repealed^y  Act 'I  of  1903. 

2.     In   this   Act,   unless   there  is  something  repugnant  in 

Meaning  o?  "section"     the  context,   "  section  "   and   "  schedule  " 

and  "schedule."  mean  respectively  a   section   of,   and   the 

schedule   annexed   to,   the   said   Public   Demands   Recovery 

Act,  1895. 


Sections  3  to  ij  inclusive,  i.  e.,  the  rest  of  the  Act,  have  been 

inserted  in  the  Sections  of  Act  I  {B.  C.)  of  1895  to 

which  they  refer. 
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